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INTRODUCTION 
 

Senate estimates hearings are held three times a year for the purpose of Senate Committees examining the 
budget for Commonwealth government departments and agencies, including the economic regulators. 
 
On 11 June 2010 the Senate celebrated the milestone of having had Senate Committees, and therefore 
Estimates, for 40 years.  A Conference was to be held on 29 and 30 July 2010 to celebrate the event and has 
been delayed until after the Federal election. 
 
Harry Evans, former Clerk of the Senate, said the following words on 24 July 2009 in a speech marking the 40 
years of Senate Committees: 

 

ά¢ƘŜ ŎƻƴǘƛƴǳŀƴŎŜ ƻŦ ǘƘŜ {ŜƴŀǘŜ ŎƻƳƳƛǘǘŜŜ ǎȅǎǘŜƳ Ƙŀǎ ƳŜŀƴǘ ǘƘŀǘ ƻƴŜ IƻǳǎŜ ƻŦ ǘƘŜ 

Parliament has been able to perform the legislative role that the theorists of 

parliamentary government and the framers of the Constitution envisaged, and has been 

able to hold the executive government more accountable than would otherwise have 

been the case. The committee system has also reinforced a culture of independence in the 

Senate which goes back to the days of Richard Baker and which has been nurtured by long 

periods of non-government majorities and lack of government control of the chamber..Φέ  

 
RoLIA repeats the assertion made in our first report that the Estimates are arguably the most critical and 

systematic element of the accountability mechanism applicable to our Federal economic regulators. The 

hearing transcripts and written responses for Estimates are a key record of the interaction of the Parliament 

and the Executive.  Our economic regulators are independent agencies and accountable only to the 

Parliament. It is rare for a Minister to direct one of these agencies to take a particular course of action. 

 
An examination of the Australian Crime Commission has been added to this report. Though not an economic 

regulator as such, the ACC has very substantial powers which in some cases are contrary to established rule of 

law principles. It is therefore important that RoLIA maintain a watching brief on the scrutiny of this body. RoLIA 

notes that although the ACC hearing was in late May, the latest estimates are collectively referred to as the 

ΨJune 2010Ω estimates for simplicity. The Australian Building and Construction Commission has also been added 

as it is an economic regulator and has powers which have the potential to undermine rule of law principles. 

 
ROLIA 
 

The Rule of Law Institute is an independent non-profit association formed to uphold the rule of law in 

Australia. RoLIA has a keen interest in the conduct and outcomes of Senate Estimates. It receives no funds 

from the Government. 

 

wƻ[L!Ωǎ objectives are: 

 

¶ To foster the rule of law in Australia.  

¶ To promote good governance in Australia by the rule of law.  

¶ To encourage truth and transparency in Australian Federal and State governments, and government 

departments and agencies.  

¶ To reduce the complexity, arbitrariness and uncertainty of Australian laws and administrative 

application.  
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The economic regulators RoLIA has surveyed are: 

 

¶ Australian Securities and Investments Commission  (ASIC) 

¶ Australian Competition and Consumer Commission (ACCC) 

¶ Australian Prudential Regulation Authority (APRA) 

¶ Fair Work Australia (FWA) 

¶ Australian Taxation Office (ATO) 

¶ Australian Crime Commission (ACC) 

¶ Australian Building and Construction Commission (ABCC) 

 

In the 2009/2010 financial year these regulators had appropriation funds at their disposal totalling approx 

$4,092,774,000, with an expected $4,628,677,000 for the 2010/2011 year.  This total budget is small 

compared to the balance sheets of some of the companies that are regulated.  However, for each dollar of 

regulation there is multiplier effect on cost structures for these companies, and ultimately this impacts the 

price for goods and services. Also, the economic regulators inter alia protect and uphold the interests of the 18 

or so million Australians who work, save, invest and purchase goods and services.  For example, over the past 

few years, ASIC and APRA have been required to deal with the Global Financial Crisis, the collapse of financial 

institutions and flagging investor and consumer confidence.  

 

RoLIA intends to analyse each Estimates hearing and publish key indicators of accountability and scrutiny.  
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WHAT HAPPENS AT THE ESTIMATES 

HEARINGS? 
 

Regulators are accountable to the Parliament on their operations and activities three times each year at the 

Estimates hearings of the Senate CommitteesΦ   {ŜƴŀǘƻǊǎ ŀǊŜ ŜƴǘƛǘƭŜŘ ǘƻ ŀǎƪ ǉǳŜǎǘƛƻƴǎ ƻŦ ǊŜƎǳƭŀǘƻǊǎΩ ƘŜŀŘ 

personnel; Senate Standing order 26(5) ǇǊƻǾƛŘŜǎ ǘƘŀǘ ǘƘŜ ŎƻƳƳƛǘǘŜŜǎ ΨƳŀȅ ŀǎƪ ŦƻǊ ŜȄǇƭŀƴŀǘƛƻƴǎ ŦǊƻƳ ƳƛƴƛǎǘŜǊǎ 

ƛƴ ǘƘŜ {ŜƴŀǘŜΣ ƻǊ ƻŦŦƛŎŜǊǎΣ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ƛǘŜƳǎ ƻŦ ǇǊƻǇƻǎŜŘ ŜȄǇŜƴŘƛǘǳǊŜΦΩ  ¢Ƙƛǎ ƛǎ Řƻne after the budget comes 

out (May/June), again after the supplementary budget (October) and if necessary after additional estimates 

come out (the following February). 

 

There are several permanent Senate committees, known as Ψstanding committeesΩ.  The standing committee 

system was brought in to subdivide the Senate, as the whole cannot do it all.
1
 The plan was that the Senate 

would become more efficient as it could deal with more work.
2
 The Committees conduct estimates hearings 

into their areas of speciality.   

 

The key committee RoLIA examined was the Economics Committee, as it covers the major economic 

regulators. We also reviewed the Education, Employment and Workplace Relations Committee which deals 

with the Australian Building and Construction Commission and the more recently established industrial 

relations regulator, Fair Work Australia; and the Legal and Constitutional Committee which deals with the 

Australian Crime Commission. 

 

Whilst Senate Estimates hearings are held in public session, they are in some ways restricted or closed 

inquiries. This is so because they do not take written submissions from the general public and witnesses giving 

oral evidence are drawn only from the ranks of personnel employed in the Federal Public Service and its 

agencies. 

 

hŘƎŜǊǎΩ !ǳǎǘǊŀƭƛŀƴ {ŜƴŀǘŜ tǊŀŎǘƛŎŜ мн
th

 edition provides a very comprehensive guide to Estimates;
3
 describing 

them as: 

 

ά9ǎǘƛƳŀǘŜǎ ǎŎǊǳǘƛƴȅ ƛǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ǇŀǊǘ ƻŦ ǘƘŜ {ŜƴŀǘŜΩǎ ŎŀƭŜƴŘŀǊ ŀƴŘ ŀ ƪŜȅ ŜƭŜƳŜƴǘ ƻŦ ǘƘŜ 

{ŜƴŀǘŜΩǎ ǊƻƭŜ ŀǎ ŀ ŎƘŜŎƪ ƻƴ ƎƻǾŜǊƴƳŜƴǘΦ ¢Ƙe estimates process provides the major 

opportunity for the Senate to assess the performance of the public service and its 

administration of government policy and programs. It has evolved from early efforts by 

senators to elicit basic information about government expenditure to inform their decisions 

about appropriation bills, to a wide-ranging examination of expenditure with an increasing 

focus on performance. Its effect is cumulative, in that an individual question may not have 

any significant impact, but the sum of questions and the process as a whole, as it has 

developed, help to keep executive government accountable and place a great deal of 

information on the public record on which judgments may be based. 

 

                                                                 
1
 Senator Murphy, Senate Debates, 4 June 1970, p 2050 

2
 Ibid. 

3
 http://www.aph.gov.au/senate/pubs/odgers/chap1618.htm 

 

http://www.aph.gov.au/Senate/pubs/standing_orders/b05.htm#26
http://www.aph.gov.au/senate/pubs/odgers/chap1618.htm
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Procedures currently applying to the consideration of estimates are as follows. Twice each 

year, particulars of proposed expenditure and tax expenditure statements are referred to the 

committees. The particulars are derived from the two sets of appropriation bills normally 

introduced twice each year. Portfolio Budget Statements, tabled in May, and Portfolio 

Additional Estimates Statements, tabled in February, assist the committees in their 

examination of the particulars. Statements of expenditure from the Advance to the Minister 

for Finance are also referred to the committees. For the consideration of additional estimates 

in February, committees also have access to other budget statements tabled with the 

particulars. Annual reports of agencies, required to be tabled by 31 October, are also available 

for ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ŀƴ ŀƎŜƴŎȅΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ƻǾŜǊ ǘƘŜ ǇǊŜǾƛƻǳǎ ŦƛƴŀƴŎƛŀƭ ȅŜŀǊΦέ 

 

While the Estimates are not the only oversight mechanism to which our regulators are subjected, they are, 

unarguably, the most important.  Other examples of oversight include ASIC oversight via the Parliamentary 

Joint Committee on Corporations and Financial Services and the Economics References Committee which from 

time to time conducts hearings into certain matters including taking evidence from the regulatory agencies. 
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METHODOLOGY 
 

The transcripts of the Estimates hearings were studied.  Information gleaned from these reports was then put 

into Microsoft Excel files and compared. 

 

We have selected to consider: 

 

1. How many *questions were asked of each regulator; 
2. Which Senator asked these questions; 
3. How long were the opening statements read out by each regulator; 
4. How many of the questions could not be answered and/or were put on notice; 
5. How long it takes for each regulator to answer questions taken on notice; 
6. How many written questions on notice were submitted; and 
7. The length of each oral examination for each regulator. 

 

 

ϝaŜŀƴƛƴƎ ƻŦ ΨǉǳŜǎǘƛƻƴΩ 

 

! ΨǉǳŜǎǘƛƻƴΩ ƛǎ ŘŜŦƛƴŜŘ ŀǎ ŀ ǎǘŀǘŜƳŜƴǘ ƻǊ ǉǳŜǎǘƛƻƴ ǎǇƻƪŜƴ ǘƻ ŜƭƛŎƛǘ ŀ ǊŜǎǇƻƴǎŜ ŦǊƻƳ ŀ ǊŜƎǳƭŀǘƻǊ.  This means 

ǘƘŀǘ ǎǘŀǘŜƳŜƴǘǎ ǘƻ ƻǘƘŜǊ {ŜƴŀǘƻǊǎ ƻǊ ǘƘŜ ŎƘŀƛǊ ŀǊŜ ƴƻǘ ƛƴŎƭǳŘŜŘΤ ƴƻǊ ŀǊŜ ǎǘŀǘŜƳŜƴǘǎ ǎǳŎƘ ŀǎ άL ŀƎǊŜŜέ ƻǊ άL 

ŀŎŎŜǇǘ ǘƘŀǘέ ŀǎ ǘƘŜȅ ŀǊŜ ƴƻǘ ǎǇƻƪŜƴ ǘƻ ŜƭƛŎƛǘ ŀ ǊŜǎǇƻƴǎŜΦ wŜǉǳŜǎǘǎ ǘƻ ǊŜǇŜŀǘ ŀƴǎǿŜǊǎ ŀǊŜ ƴƻǘ ƛƴŎƭǳŘŜŘΣ ƴƻǊ ŀǊŜ 

statements of thanks or welcome. 

 

Some questions are answered by Ministers and the Attorney-DŜƴŜǊŀƭΩǎ ǎǘŀŦŦΦ  ¢ƘŜǎŜ ŀǊŜ ƛƴŎƭǳŘŜŘ ŀǎ ǘƘŜȅ ŀǊŜ 

asked about the regulators. 

 

During the hearings, from time to time regulators decline to answer because a question is not in their area; 

because a court case is underway; or an investigation is underway; or because it is not their place to offer an 

ŀƴǎǿŜǊΦ  ¢ƘƻǎŜ ŀǊŜ ǎǘƛƭƭ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ΨǉǳŜǎǘƛƻƴǎ ǳƴŀƴǎǿŜǊŜŘ ǎŜŎǘƛƻƴΩΦ  vǳŜǎǘƛƻƴǎ ǘŀƪŜƴ ƻƴ ƴƻǘƛŎŜ ōȅ !ǎǎƛǎǘŀƴǘ 

Treasurer, Senator Sherry are aƭǎƻ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ΨǉǳŜǎǘƛƻƴǎ ǳƴŀƴǎǿŜǊŜŘ ǎŜŎǘƛƻƴΩΦ  {ƻƳŜǘƛƳŜǎ ǘƘŜ ƴǳƳōŜǊ ƻŦ 

ǉǳŜǎǘƛƻƴǎ ǘŀƪŜƴ ƻƴ ƴƻǘƛŎŜ ŜȄŎŜŜŘǎ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŀƴǎǿŜǊǎ ƛƴ ǘƘŜ /ƻƳƳƛǘǘŜŜΩǎ ŀƴǎǿŜǊǎ ǎŜŎǘƛƻƴ on their 

website.  This is because RoLIA treated them as more than one question taken on notice, but the Committee 

secretariat grouped them as one. 
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OBSERVATIONS 
 

1 .  O p en in g  s t a tem en t s  
 

The June Estimates had quite a change in length of opening statements compared to the past hearings 

surveyed.  A long opening statement will reduce the time Senators have to ask questions in, and thus the 

number of questions a regulator will have to answer. As shown in the tables below, ASIC has greatly reduced 

its opening statement.  The ACCC on the other hand, has gone from no opening statement to quite a long 

statement.  The ATO has also had its first opening statement in the survey period, with quite a short 

statement.  FWA has dramatically increased its statement length, and APRA has remained about the same.  

The ABCC read out its first statement in June 2010, but this was likely to be caused by the impending 

departure of ABCC Commissioner the Hon. John Lloyd and the proposed end of the ABCC. The ACC has not 

used an opening statement during the period of survey. 
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2 .  A l l o c a t i o n  o f  t i me  
 

Compared to last June, the estimates hearing duration has remained similar for the ACCC and ASIC, with APRA 

gaining more time and the ATO and ACC losing time.  FWA did not have an estimates hearing last June.  It is 

important to note that with the exception of February 2010, the ATO shares its time with Treasury (in February 

the time was also shared but the ATO questions were all heard between a break in proceedings and the 

conclusion of the hearing with few Treasury questions, so it is possible to gauge ATO time). One interesting 

point is that the ACC was not given any time in February, with the reason being that the Committee had 

exhausted its available time.  RoLIA does not see this as adequate scrutiny for such a significant enforcement 

agency, which has far-reaching powers.  In June 2010 ǘƘŜ !// ǿŀǎ ƻƴƭȅ ƎƛǾŜƴ ƻƴŜ ƘƻǳǊΩǎ ƘŜŀǊƛƴƎ, almost 50% 

less than the next lowest time for hearing, the ABCC, which had its time slashed by 50% compared with June 

2009.   
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3 .  W r i t t en  qu es t i o n s  o n  n o t i c e  
 

Written questions are submitted by Senators either during or after each hearing.  Often they are submitted if 

the committee is pressed for time and are an indicator that more time might be required. Each Committee 

publishes the questions and corresponding answers on their websites. The ACCC receives a relatively large 

number ƻŦ ǿǊƛǘǘŜƴ ǉǳŜǎǘƛƻƴǎΣ ŀǎ ŘƻŜǎ ǘƘŜ !¢hΦ  CŜōǊǳŀǊȅ нлмлΣ ŀǎ ǎƘƻǿƴ ƛƴ ǘƘŜ ΨǇŜǊ ǎŜǎǎƛƻƴΩ ƎǊŀǇƘ ōŜƭƻǿΣ ƘŀŘ 

a markedly greater number of written questions on notice.  During the June 2010 round of Estimates ABCC, 

ACC and FWA did not receive any written questions.  Details of questions on notice for the ATO, ACCC, ASIC 

and APRA have not been published.  
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4 .  D i f f e ren ce s  i n  r a te  o f  t a k i n g  o n  n o t i ce  
 

ASIC remains the regulator who takes the most questions on notice.  Every regulator, except the ABCC, APRA 

and ACC, experienced an increase in their rate of taking questions on notice. In relation to the line graph below 

ACC took 0% questions on notice at the February 2010 hearings. This was because time constraints prevented 

questions being put. Statistically in June 2010 there was quite a convergence in the rate of taking on notice by 

the majority of regulators, with ASIC and APRA being outliers. 
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5 .  D i f f e ren ce s  i n  r a te  o f  qu es t i o n s  a s ke d  
 

The graph below shows the number of questions asked of the ACCC decreased significantly since last June.  

Since the time for hearing has only slightly decreased, the long opening statement may explain the reduction 

in questions.  ASIC experienced an increase in questions asked, and considering its June time allocation was 

similar, its reduced opening statement also appears to have helped increase the number of questions.  

Questions asked of the ACC have halved, though its hearing time has almost halved.  ¢ƘŜ !.//Ωǎ ǉǳŜǎǘƛƻƴǎ 

have declined significantly compared with June 2009, though it has had its time almost halved and provided an 

opening statement.  The June 2009 number of questions for ABCC was less than expected as Senator Brandis 

invited the Department of Education, Employment & Workplace Relations to speak about the Wilcox report 

during the ABCC segment and questions aimed at the Department are not taken into account.  
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6 .  To ta l  S en a to r  q u es t i o n s  
 

The table below shows the total questions asked by each Senator over the total survey period.  Senator Bushby 

by far asks the most questions, followed by Senators Cameron, Joyce and Abetz, in that order.    

 
The picture for June 2010 is not dissimilar, with Senator Bushby again asking the most questions, followed by 

Senators Abetz, Cameron and Xenophon. 
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7 .  W hi ch  sen a to rs  f o cus  o n  wh i c h  reg u l a to r s  
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RECOMMENDATIONS 
 

 
1. TIGHTENING TIMEFRAMES  FOR ANSWERS FOR QUES TIONS TAKEN ON 

NOTICE  
 

Regulators have more than enough days to answer questions on notice.  The Economics Committee gave 

agencies it examined approximately two months to answer questions, and Standing Order 76(5), which 

allows Senators to require an explanation for lateness, only comes into force another 30 days from the 

due date.  In June 2010 the Economics Committee gave the Treasury a further 20 days to submit answers 

because the Government is in caretaker mode. This is a total of almost three months time to answer 

questions.  The Committee for Education, Employment and Workplace Relations (which covers the ABCC) 

had a due date of 30 July 2010, and has only published one answer plus an index to the questions at 

writing on 16 August 2010.  It is disappointing that the regulators have so much time yet still fail to submit 

ŀƴǎǿŜǊǎ ƻƴ ǘƛƳŜΦ  CƻǊ ŜȄŀƳǇƭŜΣ ŀ ƎǊŀǇƘ ŦǊƻƳ wƻ[L!Ωǎ ŦƛǊǎǘ ŜǎǘƛƳŀǘŜǎ ǎǳǊǾŜȅ amply demonstrates the 

tardiness problem: 

 
 

Another problem is that rarely are the dates of submission listed so it becomes difficult to obtain data like 

that used for the graph above.  RoLIA notes that the Committee for Education, Employment and 

Workplace Relations and the Economics Committee have published a table on their websites which will 

set out answers to questions taken on notice and this table has a column for the date of answer 

submission.  RoLIA looks forward to examining those dates of submission for compliance with the due 

date.  

 

Regulators are expected to be well-prepared for estimates hearings.  Generally only a small number of 

questions are taken on notice so it is realistic that these answers could be provided in one month or 

earlier.   Two observations need to be made in this regard. First, when regulators call for information from 

the regulated they impose time frames that are far less generous than those embodied in Senate 

procedures (and they can impose fines and/or institute criminal proceedings for the failure to lodge on 

time). Second, it is important that Parliament be in receipt of information which is contemporaneous ς 
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stale information does little to assist transparency and accountability.  The flow of information to the 

Parliament from the executive arm of government should be consistent with community and business 

information flows which in the internet age take place on a daily, if not weekly basis. Waiting four months 

for key Estimates information to be tabled in Parliament is a sad reflection on democratic parliamentary 

government. 

 

RoLIA calls for regulators to disclose in their annual reports the length of time it takes them to respond to 

any question from Senators, in estimates and other hearings.    

 

RoLIA notes that the third Committee considered; the Legal and Constitutional Committee, who had 

Attorney-DŜƴŜǊŀƭΩǎ 5ŜǇŀǊǘƳŜƴǘ ƘŜŀǊƛƴƎǎ ƻƴ нп-25 May 2010 and required answers by 9 July 2010.  Those 

answers are now all published.  RoLIA applauds the Legal and Constitutional Committee for its efficiency 

and its commitment to enhanced parliamentary scrutiny. 

 

RoLIA calls for the due date to answer questions to be set at 28-30 days from the date of hearing.  

Additionally, RoLIA calls on all Senators to use Standing Order 74(5) to require an explanation if the 

regulator has not provided an answer within 30 days of the due date.  As seen in the table above, many 

answers are not submitted before the 30 day limit. Also, RoLIA calls on Departments and Agencies to 

include in their annual reports a report card on their compliance with Estimates procedures, with special 

reference to any material breaches. 

 

2. LIMITED RECOURSE TO C ALLING PUBLIC EVIDENCE  
 

Senate Estimates committee procedures do not provide for the public to submit evidence or potential 

questions for the hearings. RoLIA believes that this is a disadvantage to the Estimates and a matter which 

the Senate should review.  Submissions from the public could result in enhanced scrutiny of our 

regulators and instil greater levels of public confidence.  The public has only limited opportunities to 

question regulators and their actions, other than to take part in judicial and quasi judicial proceedings. 

This can be both time-consuming and expensive compared to an opportunity to make a simple 

submission to an Estimates Committee.  Accordingly, RoLIA recommends that the Senate review its 

Estimates procedures with a view to allowing estimates committees to receive submissions as well as 

possible questions from the public. 

 
3. CARETAKER PROVISIONS  AND SENATE ESTIMATES QUESTIONS  
 

The Caretaker Conventions provided by the Department of Prime Minister & Cabinet do not specifically 

mention that answers to questions on notice taken at estimates hearings must still be provided when a 

government goes into caretaker mode.  It is mentioned that during a caretaker stage Ministers can still 

request information from agencies and in most circumstances regulators still have to provide them.
4
  It 

stands to reason that requests for information that came before the caretaker period began should still be 

answered. RoLIA does not accept the caretaker period as an excuse for not answering Estimates 

questions.  

 

Accordingly RoLIA calls on the Department of Prime Minister & Cabinet to review the Guidance on 

Caretaker Conventions with a view to requiring that answers to Estimates questions taken on notice be 

provided during the caretaker period in accordance with Senate procedures. 

                                                                 
4
 Guidance on Caretaker Conventions 2010, Department of Prime Minister and Cabinet,  Pg 7 
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RULE OF LAW VIGNETTES  

These are the June 2010 vignettes for the ACCC, ATO, APRA, ASIC and FWA; and the Feb 2009 ς June 2010 

estimates for the two agencies newly added to the estimates reports, the ABCC and ACC. 

 

ABCC  26  FEBRUARY 2009  PG 49-50:  NOEL WASHINGTON &  FAILED 

COURT CASES  
 

Senator CAMERONτI will move on to the prosecution of Noel Washington. Why did the ABCC fail to recognise 

at the outset that there was no continuing enforceable requirement on Mr Washington to attend pursuant to 

the notice? 

Senator CASHτChair, there appears to be an assumption there that the ABCC did fail to recognise. Is that 

{ŜƴŀǘƻǊ /ŀƳŜǊƻƴΩǎ ƻǇƛƴƛƻƴΚ 

CHAIRτNo, that is a decision of the court. 

Senator CAMERONτYou are aware of the courtsτ 

Senator CASHτI am. But I would not put it past you, Senator Cameron, to put your opinion on the record in 

terms of a question. 

CHAIRτI do not mind senators asking for points of clarificationτthat is quite proper; however, Senator 

Cameron, you have the call. 

Senator CAMERONτThat is the question. 

Mr DalgleishτThe decision to prosecute was made by the Commonwealth DPP and the decision to withdraw 

the charge was made by the Commonwealth DPP. 

Senator CAMERONτWhat was the cost of the failed prosecution of Mr Washington? 

Mr DalgleishτIt was conducted by the Commonwealth DPP, not by the ABCC. 

Senator CAMERONτThat is a cost to government. You instigated the charge and the DPP obviously moved on 

that. What was the cost to the public purse? 

Mr DalgleishτYou would have to ask the Commonwealth DPP. 

CHAIRτThe question should probably be more direct. What costs to you were involved in the Noel 

Washington case? Can you break that down into the investigation component and theτ 

Mr DalgleishτNo, it is not possible to break that down in terms of timing. We do not have time-costing for in-

house lawyers. 

CHAIRτWhat of your costs can you point to in the Noel Washington case? 

Mr DalgleishτCounsel was engaged to respond to the subpoena which had been issued to the ABCC by the 

defendant. 

CHAIRτThat does not answer my question. Can you advise the committee of the costs you incurred in relation 

to the Noel Washington case? 

Mr DalgleishτI can tell you on notice what the costs of responding to that subpoena were. 

CHAIRτThey are the only costs you can identify in relation to the Noel Washington case? 

Mr DalgleishτOtherwise it is the internal time of staff. 

CHAIRτTake it on notice. If that is the answer identify it in your answer. 

Senator CAMERONτAs part of its normal and regular processes, has the ABCC reviewed the case of Steven 

[ƻǾŜǿŜƭƭ Ǿ .ǊŀŘƭŜȅ hΩ/ŀǊǊƻƭƭ ŀƴŘ hǘƘŜǊǎΣ ǿƘƛŎƘ ǿŀǎ ŜŦŦŜŎǘƛǾŜƭȅ thrown out of court by Justice Spender? 

Mr DalgleishτCould I just clarify that: the case was discontinued. The comments were made by Mr Justice 

Spender after the case had been discontinued. 

Senator CAMERONτWhy did ABCC choose to discontinue? 

Mr DalgleishτBecause we were advised that we no longer had a reasonable prospect of success. 
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ABCC  26  FEBRUARY 2009  PG 51:  JUDICIAL CRITICISM  
 

Senator CAMERONτMr Lloyd, during the last estimates, you basically dismissed the criticism of Justice 

Spender in relation to the ABCC. Are you going to do the same thing for the critique of Justice Marshall. Justice 

aŀǊǎƘŀƭƭ ƛƴŘƛŎŀǘŜŘ ƛƴ ŀ ŎŀǎŜΣ 5ǳŦŦȅ Ǿ /Ca9¦Υ ΨL listened in the ŎƻǳǊǘǊƻƻƳ ǘƻ ǘƘŜ ƛƴǎǇŜŎǘƻǊΩǎ ƛƴǘŜǊǾƛŜǿ ǿƛǘƘ aǊ 

Dougas. I consider the ƛƴǘŜǊǾƛŜǿŜǊΩτ 

Senator LudwigτIs that a quote from a transcript? Sometimes it is worth while for the witness to be provided 

with a copy so that it can be taken in context. 

CHAIRτWe will see whether it is a long quote. 

Senator CAMERONτIt is not a long quote. It is two small quotes. 

CHAIRτAnd what is it from? 

Senator CAMERONτIt is on the public record. They are comments by Justice Marshall. 

Senator LudwigτYou could ask whether or not the witnesses are familiar with those comments. 

CHAIRτAre you familiar with those comments, Mr Lloyd? 

Mr LloydτWe are. 

Senator CAMERONτWǳǎǘƛŎŜ aŀǊǎƘŀƭƭ ǎŀƛŘΥ ΨL ƭƛǎǘŜƴŜŘ ƛƴ ǘƘŜ ŎƻǳǊǘǊƻƻƳ ǘƻ ǘƘŜ ƛƴǎǇŜŎǘƻǊΩǎ ƛƴǘŜǊǾƛŜǿ ǿƛǘƘ aǊ 

5ƻǳƎŀǎΦ L ŎƻƴǎƛŘŜǊ ǘƘŜ ƛƴǘŜǊǾƛŜǿŜǊΩǎ ŀpproach to be biased against the respondent and her tone to be avidly 

ŀƴǘƛ ǳƴƛƻƴΦΩ Lǘ ǘƘŜƴ ƎƻŜǎ ǘƻ ǎŀȅΣ Ψ¢ƘŜ ƛƴǘŜǊǾƛŜǿ with Mr Dougas is unsatisfactory evidence and inherently 

ǳƴǊŜƭƛŀōƭŜΦΩ ¢Ƙƛǎ ƛǎ ǉǳƛǘŜ ŀƴ indictment of your officer and their approach. Do you still stand by evidence that 

you gave on но hŎǘƻōŜǊ ǘƻ {ŜƴŀǘƻǊ !Ǌōƛō ǿƘŜƴ ȅƻǳ ǎŀƛŘΣ Ψ²Ŝ ŀǊŜ ŜǾŜƴ-ƘŀƴŘŜŘ ŀƴŘ ǘƘŀǘ ƛǘ ƛǎ ŦǳƴŘŀƳŜƴǘŀƭΩΚ 

Do you stand by that? 

Mr LloydτYes, certainly. 

Senator CAMERONτHow do you explain this from a second senior judge? Surely, it is not going to be a matter 

ƻŦ ΨL Ƨǳǎǘ ŘƻƴΩǘ ŀƎǊŜŜ ǿƛǘƘ ǘƘŜƳΩΦ Lǘ ƛǎ ƴƻǿ ŀƴ ŜƳŜǊƎƛƴƎ ǇŀǘǘŜǊƴΦ 

CHAIRτJust put it as a question. 

Senator CAMERONτHow do you explain this further severe criticism of the ABCC and its operations? 

Mr DalgleishτI think your question has to be answered in this way: yes, we do take issue with Justice 

aŀǊǎƘŀƭƭΩǎ ŎƻƳƳŜƴǘǎΣ ŀƴŘ ǘƘŀǘ Ƙŀǎ ōŜŜƴ ǊŀƛǎŜŘ ƛƴ ǿǊƛǘǘŜƴ ǎǳōƳƛǎǎƛƻƴǎΦ ! ǇŜƴŀƭǘȅ hearing is coming up on 16 

March at which this question will be aired, and I do not think it is appropriate to air it now. 

 
ABCC  2  JUNE 2009  PG 64-65:  COERCIVE POWERS  
 

Mr LloydτAt the moment, the consideration of whether there are reasonable grounds to proceed with a 

compulsory interview is a decision taken by me and Mr Dalgleish under the act. What the Wilcox report has 

recommended is that that decision be taken by a presidential member of the AAT. 

Senator BRANDISτSo that is to be the first procedural step? 

Mr LloydτYes, there would be a submission of written material. 

Senator BRANDISτTo whom? To the AAT? 

Mr LloydτTo the AAT, yes. 

Senator BRANDISτYes, and what happens then? 

Mr LloydτIf the AAT thinks there are reasonable grounds, then a notice would be issued. 

The sense of the recommendations of Wilcox is that the examination would then proceed much as it does 

now. He has added one other recommendation which might impact on that. He has recommended that 

persons summoned for interview be paid reasonable expenses and any loss of wages. 

Senator BRANDISτSo the first step in the new process, as it is envisaged, is an application to the AAT? 

Mr LloydτYes. 

Senator BRANDISτIs that an application on notice to the proposed examinee? 

Mr LloydτL ŘƻƴΩǘ ǘƘƛƴƪ ǎƻΦ 
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Senator BRANDISτLŦ ȅƻǳ ŘƻƴΩǘ ƪƴƻǿΣ ǇŜǊƘŀǇǎ ƻƴŜ ƻŦ ǘƘŜ ƻǘƘŜǊ ƻŦŦƛŎŜǊǎ ŘƻŜǎΦ ¸ŜǎΣ aǊ Dalgleish? 

Mr DalgleishτMy understanding is no. 

Senator BRANDISτSo it is an ex parte application? 

Mr DalgleishτCorrect. 

Senator BRANDISτIs there a hearing, or is it to be disposed of on the papers? 

Mr DalgleishτMy understanding is that it will be in the nature of an application for a search warrant, for 

example, for a magistrateτ 

Senator BRANDISτSo somebody has to make what amounts to a complaint. Do they have to swear to that on 

oath? 

Mr Dalgleishτ¢Ƙŀǘ ƭŜǾŜƭ ƻŦ ŘŜǘŀƛƭ ƛǎ ƴƻǘ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ aǊ ²ƛƭŎƻȄΩǎ ǊŜǇƻǊǘΦ 

Senator BRANDISτAll right. So the process resembles a search warrant. Is the test to be the same as for a 

search warrant? 

Mr DalgleishτNo, the test that Mr Wilcox recommends adopts some of the formulation from the BCII Act and 

adds some additional areas where there are thresholds to be achieved. 

 

ABCC  2  JUNE 2009  PG 86:  COERCIVE POWERS CONT INUED  
 

Senator BRANDISτHelp me here please, Mr Dalgleish. Your determinations to require an examination or 

require the production of evidence under the existing statute are judicially reviewable are they not? 

Mr DalgleishτYes, there has been one decision by His Honour Mr Justice Marshall in respect of the issuing of 

a notice. 

Senator BRANDISτSo he decided that it was judicially reviewable. 

Mr DalgleishτYes. 

Senator BRANDISτSo you would know, as a decision maker exercising a statutory function against stated 

statutory criteria, that for a decision maker to have regard to irrelevant considerations is a ground for having 

the decision set aside. You would be aware of that; it is an ordinary principle of administrative law. 

 
ABCC  2  JUNE 2009  PG 111-112:  COERCIVE POWERS CONT INUED  
 

Senator CASHτAnother criticism of the ABCCτand it was canvassed earlier with Senator Brandisτis in 

relation to the coercive powers and that the coercive powers are too broad. Can you comment on that 

particular statement? 

Mr LloydτThe powers are in the act and it is for us to administer powers in accordance with the act. We have 

found them useful. We have conducted about 151 examinationsτI think that is the latest number. Before the 

ABCC was established there was often a code of silence and investigations of serious unlawful conduct stalled 

because people would not provide evidence, or were not prepared to provide evidence, because of the fear of 

reprisals if they were seen to be cooperating with an investigation. The power has gone quite a way to 

overcome that reluctance to provide information when an investigation is being conducted. 

We use it, as Mr Dalgleish said earlier, as very much a last resort. We take great pains to gain information 

voluntarily but if people will not provide it on a voluntary basis then, if it is justified, the power is relied on. 

Senator CASHτ²ƘŜƴ ȅƻǳ ǎŀȅ ȅƻǳ ΨǘŀƪŜ ƎǊŜŀǘ ǇŀƛƴǎΩ ǘƻ ƎŜǘ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ƻǊ ǇŜƻǇƭŜ ǘƻ provide information 

voluntarily, what type of people or organisations are you talking about? 

Mr LloydτThese are the industry participants. They might be employees, subcontractors, head contractors or 

union officialsτanybody involvedτ 

Senator CASHτSo it is across the board? 

Mr LloydτAcross the board. 

Senator CASHτIt is not directed at any one particular industry participant? 

Mr LloydτNo. 
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Senator CASHτ²ƘŜƴ ȅƻǳ ǎŀȅ ȅƻǳ ΨǘŀƪŜ ƎǊŜŀǘ ǇŀƛƴǎΩ ǘƻ ƻōǘŀƛƴ ǘƘƛǎ ƛƴŦƻǊƳŀǘƛƻƴ ǇǊƛƻǊ ǘƻ actually launching an 

interrogation with the coercive powers, what are those steps that you ǘŀƪŜΚ ²Ƙŀǘ ŀǊŜ ǘƘŜ ΨƎǊŜŀǘ ǇŀƛƴǎΩΚ 

Mr LloydτInspectors have a range of powers which are normally attached to any labour inspector to gather 

information, to ask for documents or information and to interview people. 

All those normal inspector/investigation procedures are gone through in the hope of obtaining information 

voluntarily. 

I should add that the compulsory power is used on occasions too because people are scared of reprisals and 

therefore they have the information and they express their desire to do it pursuant to the power so they can 

say to those who might be threatening them with some ǊŜǇǊƛǎŀƭΣ Ψ¸ƻǳ ƳƛƎƘǘ ǿŀƴǘ ǘƻ ŎƻƻǇŜǊŀǘŜ ǿƛǘƘ ǘƘŜ !.//Φ 

Because the bottom line sanction might be up to six months in prison I decided to go ahead and give the 

information to the !.// ǳƴŘŜǊ ǘƘŜ ǇƻǿŜǊΦΩ 

ABCC  21  OCTOBER 2009  PG 109-110,  112,  114-115:  COERCIVE 

POWERS  
 
Senator HUMPHRIESτI might leave that and ask some questions about the draft BCII Amendment (Transition 

to Fair Work) Bill and get some information about the effect of that. 

We did ask some questions about that, or where that was heading, in the last estimates but at that stage there 

was not a draft bill on the table. We now have a draft bill. Can I ask you to identify the areasτagain giving a 

thumbnail sketchτin which the proposed bill alters the powers of the existing ABCC? 

Mr LloydτI would say the most obvious area is the use of the power to compel people to attend for an 

examination. Under the bill the notice to require someone to attend an examination will be issued by a 

member of the AAT. There is also a capacity introduced through a new office called the Independent Assessor 

to switch that power off for particular projects. In addition, there is an oversight introduced by the 

Commonwealth Ombudsman on ǘƘŜ !.//Ωǎ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜ ǇƻǿŜǊΦ {ƻ ǘƘŜȅ ŀǊŜ ƳŀƧƻǊ ŎƘŀƴƎŜǎΦ ¢ƘŜ ƻōƧŜŎǘǎ ƻŦ 

the act change. 

To me, as a regulator, you often go to the objects of the act to inform yourself how you are going about 

something. So they change. There is an advisory board introduced. It is an advisory board that makes 

recommendations to the head of the new agency, and that is a significant change. They are the main changes. 

As you alluded to beforeτ 

..... 

Senator ABETZτHopefully these are just facts and figures that you might be able to assist me with. How many 

times have you used the compulsory examination powers in the six months to the end of September 2009? 

Mr LloydτWe issued a report on this just last week on our website. 

Senator ABETZτSorry, I am not fully caught up with that. 

Mr LloydτWe have used the compulsory examination power 176 times. We examined witnesses 176 times. 

Senator ABETZτAnd in the last six months? Do you have a figure for that? 

Mr LloydτFrom 1 April to 30 September, which sounds like about six monthsτ 

Senator ABETZτYes. 

Mr LloydτIt was 27. 

Senator ABETZτHow does that compare with corresponding periods previously? Are we ramping them up or 

is it slowing down? 

Mr LloydτIt is a bit of a bell curve. It was 28 for the previous six months. For the six months before, which was 

the highest six monthsτthat is from 1 April 2008 to 30 September 2008, so a year agoτthat was 36. Before 

that it was 26. 

Senator ABETZτSo it is roughly about the same numbers? 

Mr LloydτYes, it is staying around the same. 

.... 
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Senator ABETZτJust as long as you recognise that a point has been made, which puts you in a more gracious 

category than Senator Cameron. But let us move on. How many instances did the use of the power lead to the 

commencement of legal proceedings? 

Mr LloydτThere have been 26 proceedings commenced which have involved the use of the power and that 

has involved 56 examinations. 

Senator ABETZτHave there been any peopleτand I do not want namesτwho have refused to be involved in 

a compulsory investigation in the six months leading up to the end of September 2009? 

Mr LloydτI do not think it was six months. 

Senator ABETZτAll right. Over the whole history. 

Mr LloydτYes, there have been two. 

Senator ABETZτAll right. Of those two, would they have beenτI was going to say ΨƭƻƴƎŜǊ ŀƎƻΩτnot within 

the last six months? 

Mr LloydτNoτ 

Mr DalgleishτIf I could just interpolate there, there was one within the last six monthsτ a fellow who was 

unable to make it for very valid personal reasons. 

.... 

Senator CAMERONτWhat is the administrative process when you are considering using the coercive powers? 

Mr LloydτThere is quite an elaborate process. The act requires me or Mr Dalgleish to reach a view that there 

is a reasonable case to be examined. If a person is choosing not to give information voluntarily and we think 

that there may be a case for a compulsory examination, there is a statement in support prepared within the 

organisation which details the investigation, the people who have been involved in that investigation, why 

they are refusing to give information voluntarily and what information it is considered they might have which 

is germane to the investigation. That statement is referred to our legal group to provide a view that there are 

legal grounds to pursue this matter. A notice is issued only after that process. 

Senator CAMERONτSo you do not rush to coercive powers? 

Mr LloydτWe certainly do not. 

Senator CAMERONτAnd you go through a detailed process. Is there a report written about the outcome? 

Mr LloydτNo, there is a transcript kept and then if theτ 

Senator CAMERONτSorry, is there a report written about your consideration of the need to go to coercive 

powers? 

Mr LloydτA report written of? 

Senator CAMERONτWhen you consider whether you are going to use the coercive powers, is there a report 

written about your considerations? 

Mr LloydτNo. As I say, there is a detailed statement in support, which the personτMr Dalgleish and Iτwho is 

going to conduct the examination and give the notice has to consider. 

They have to consider that detailed report, but there is no report of that. There is a five- or sixpage document 

which is examined and then a notice is issued. 

Senator CAMERONτHow long does that process take? 

Mr LloydτIt varies due to the complexity of the case and the number of people who might be involved. With 

any investigation, of course, you are trying to progress it as close to the events as possible. We have to balance 

that, though, against being thorough, because we know that we are subject to challenge if we are not 

thorough and proper in our processes. So it does vary. A number of these are covered by the figure I gave you 

of 83 per cent getting to court within 18 monthsτ 

Senator CAMERONτYes, but that is the whole process. I am talking about the use of the coercive power 

process. How long does that normally take? 

Mr LloydτI do not know. Mr Dalgleish might have an answer. 

Mr DalgleishτIn terms of the initial application, if you can call it that, that will then take a week or two to get 

to me. 

Senator CAMERONτDoes the application use coercive powers? 
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Mr DalgleishτYes, and then I will consider it. Sometimes I will raise queries about it. 

Sometimes I will reject it. Sometimes I will just sign a notice, usually having redrafted it. 

Senator CAMERONτIs that a criterion that you use to assess whether you sign off? 

Mr DalgleishτApart from the statutory criteria, yes, there is. 

Senator CAMERONτWhat is that criterion? 

Mr DalgleishτThere is a set of criteria. Under the statutory one, the investigation has to be into a breach of a 

designated building law. There has to be an investigation under 52(8). 

There has to be reasonable grounds for thinking that the witness is capable of giving evidence relevant to that 

investigation. There has to beτit is not a statutory ground but it is an internal groundτan attempt made to 

obtain the evidence voluntarily and to see the outcome of that. If they do not want to give evidence 

voluntarily, that should be established. More generally, I ǎǳǇǇƻǎŜΣ ȅƻǳ ƴŜŜŘ ǘƻ ǘƘƛƴƪΣ ΨLǎ ǘƘŜ ƛƴǾŜǎǘƛƎŀǘƛƻƴ 

serious enough to warrant the use of ŎƻƳǇǳƭǎƻǊȅ ǇƻǿŜǊǎΚΩ LŦ ȅƻǳ ƘŀŘ ŀ ǊŜƭŀǘƛǾŜƭȅ ƳƛƴƻǊ ŜǾŜƴǘ ǘƘŜƴ ȅƻǳ ǿƻǳƭŘ 

not want to have an examination. 

Senator CAMERONτSo you are saying you would not do it if it were not reasonableτis that correct? So it has 

to be a reasonable approach to the use of the coercive powers? You would not use them unreasonably? 

Mr DalgleishτIt is part of the investigative process which should be used with great care. 

Senator CAMERONτ{ƻ ƛǘ Ƙŀǎ ǘƻ ōŜ ǊŜŀǎƻƴŀōƭŜΣ ƘŀǎƴΩǘ ƛǘΚ LŦ ƛǘ ǿŜǊŜ ǳƴǊŜŀǎƻƴŀōƭŜ ǘƘŜƴ you would not do it, 

would you? 

Mr DalgleishτI would certainly hope not. 

 
ABCC  10  FEBRUARY 2010  PG 101-102:  INDEPENDENCE  
 

Senator ABETZτI do not want you to be too precious about this, but to a certain extent, at least, that means 

that your independence in determining what issues ought to be given priority can be overridden by the 

minister? 

Mr LloydτIt changes my responsibilities, but I would not want to go further than that. 

Senator ABETZτWould you have the same independence as you currently have? 

Mr LloydτIf the minister chose to exercise that direction, obviously I would have less discretion than I do now, 

yes. 

Senator ABETZτSo you would have less discretion. I refer you to the proposed amendments and to what Ms 

Gillard said in her press statement. She said that she could direct you to move your resources to a particular 

hotspotτƭŜǘΩǎ ǎŀȅ ƛƴ ǘƘŜ ƴƻǊǘƘ ƻŦ ²ŜǎǘŜǊƴ !ǳǎǘǊŀƭƛŀΦ aƻǎǘ ǇŜƻǇƭŜ ǿƻǳƭŘ ǘƘƛƴƪΣ Ψ¢ƘŀǘΩǎ ŀ ƎƻƻŘ ƛŘŜŀΣ Ƨǳǎǘ ƛƴ ŎŀǎŜ 

Mr Lloyd was not up to the task of making that decision himself and he needed the benefit of the minister to 

tell him ǘƘŀǘ ŀ ƘƻǘǎǇƻǘ ƴŜŜŘŜŘ ŀǘǘŜƴǘƛƻƴΦΩ Lǎ ƛǘ ŀƭǎƻ ǇƻǎǎƛōƭŜ ǳƴŘŜǊ ǘƘƛǎ ŀƳŜƴŘƳŜƴǘ ŦƻǊ ȅƻǳΣ ƘŀǾƛƴƎ determined 

that there was a hotspot in the north of Western Australia to which resources ought to be directed, to be 

countermanded by the minister and told that you should not be doing this and you should redeploy your 

resources to other areas? In other words, is this ministerial power in fact a two-edged sword that can force 

you to undertake an investigation and also force you to not undertake an investigation? 

Mr LloydτUnder the current legislation the minister cannot give any directions about undertaking a particular 

investigation. My understanding of the amendment is that it would not enable the minister to give a direction 

about a particular investigation. It is about her capacity to direct how resources are utilised or disposed of; it is 

not about a particular investigation. 

Senator ABETZτSo the talk about being able to send more resources to deal with issues such as Woodside 

Pluto et cetera would not necessarily be possible? Or are we at cross-purposes? 

Mr LloydτI think we are at cross-purposes. The legislation does not enable the minister to give a direction 

about a particular investigation. Your question, as I understood it, was getting towards that proposition. At the 

moment, the minister may give directions about the manner in which the commissioner must exercise or 

perform the powers or functions under the act. Section 11(2) in the current act states: 

The Minister must not give a direction Χ ŀōƻǳǘ ŀ ǇŀǊǘƛŎǳƭŀǊ ŎŀǎŜΦ 
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Senator ABETZτBut it would allow the minister to direct the watchdogτsorry, that is how you were 

described by the ministerτon its allocation of resources. 

Mr LloydτYes. 

Senator ABETZτThe minister, therefore, could not interfere in a particular investigation but could so direct 

your management of resources as to basically tie your hands behind your back so that you could not 

necessarily pursue a particular investigation to the extent that you would have done had you been able to 

exercise independent judgment. 

Mr LloydτI would not want to go that far. The commissioner still retains a fair degree of discretion. 

Sometimes investigations require limited face-to-face meetings in a particular location. I also think that when 

powers like this exist often they are not used frequently. But time will tell. 

ABCC  10  FEBRUARY 2010  PG 120-121:  RESIGNATION  
 

Senator CAMERONτDid you advise the minister of your decision not to reapply before issuing the 
media release? 
Mr LloydτNo, I did not think I had to. It is my future, my career, my resignation. I did not feel any 
compulsion at all to talk to the minister about it. You make those decisions with you and your family. Who you 
advise and when you advise is up to you. I had told Ms Paul, as Senator Abetz mentioned previously, that I 
would not be reapplying, so I presume the minister knew that, and I had stated it publicly in a few occasions as 
well. 
Senator CAMERONτ5ƛŘƴΩǘ ȅƻǳ ŀƎŀƛƴ ŘŜƳƻƴǎǘǊŀǘŜ ȅƻǳǊ ōƛŀǎ ƛƴ Ƙƻǿ ȅƻǳ ƘŀǾŜ ŀǇǇƭƛŜŘ ȅƻǳǊǎŜƭŦ ǘƻ ȅƻǳǊ 
appointment when you used your resignation to air your personal views about regulation in the construction 
industry, when that is properly a matter for the government and you were still an appointed senior officer? 
Mr LloydτI have been in the job for five years. I cannot crawl back from the actual statements in that 

press release but I think that there is nothing untoward in making statements about how I saw the industry 
when I announced my resignation. 
Senator CAMERONτSo you did not think that there was any need to advise your minister? That is the 
professional approach you adopted: no need to tell the minister? There is a lack of professionalism, I would 
think. 
 

FWA  1  JUNE 2010  PG 90:  COERCIVE POWERS  
 

Senator RONALDSONτCan you just go through the extra powers again, please? 

Mr NassiosτPredominantly, it is the capacity for me to compulsorily require witnesses to attend before me. 

Senator RONALDSONτYes, and for you to compulsorily request documentation relevant to your inquiry. 

Mr NassiosτThat is correct. 

Senator RONALDSONτAnd the nature of that material, I presume, will be at your determination as to 

whether you think those documents might be relevant. 

Mr NassiosτCorrect. 

Senator RONALDSONτCan you describe difficulties, if any, that you have faced in obtaining information either 

during that initial inquiry or the now formal investigation in relation to this matter? 

Mr NassiosτI can certainly describe a difficulty on occasion in finding the location of a witness. Certainly that 

is a difficulty we have had. We have subsequently found the particular witness we were seeking, but in terms 

of other difficulties, no, there have not been any difficulties. 

Senator RONALDSONτIs this witness a material witness to these examinations? 

Mr NassiosτYes. 

Senator RONALDSONτAnd is this material witness a current or former member of the Health Services Union? 

Mr NassiosτAt this point, on the grounds of privilege, I should not answer that question. 
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FWA  1  JUNE 2010  PG 92:  SECOND REFUSAL TO ANSWER QUESTION WHICH 

WAS TAKEN ON NOTICE  
 

Senator RONALDSONτI presume you are also familiar with questions on notice EW00_83, EW00_84, 

EW00_85, EW08_93 about whether Craig Thomson, Pauline Fegan, Criselee Evans, Matthew Burke and Jeff 

Jackson have been interviewed in relation to this matter. You refused to answer that question on notice. Are 

you in a position to do so now? 

Mr NassiosτNo. 

Senator RONALDSONτYou appreciate that those questions on notice did not ask what the substance of 

those interviews were, but whether they had been interviewed. Are you still refusing to answer that? 

Mr NassiosτThat is correct. 

Senator RONALDSONτAre you aware that these people were named in press reports in relation to this 

matter? 

Mr NassiosτYes. 

 

ACC  23  FEBRUARY 2009  PG 145-146:  COERCIVE POWERS AND THE 

INTERVENTION  
 

Senator SIEWERTτThat would be appreciated. You have quite wide powers under the changes that were 

made through the package of legislation that went through with the intervention. That gave you powers to 

compel the giving of evidence et cetera. Are you saying that you have not been using those powers and have 

not been gathering that sort of information? Is that what I interpret you to have just said? 

Mr OutramτNo. That is not correct. We use those powers to collect intelligence sometimes. Sometimes we 

are able to examine witnesses who would only be prepared to give information with the protection that they 

would then get from legislation like the ACC legislation because their confidentiality and the secrecy is assured. 

So we do not have to always use our coercive powers in a traditional investigative sense to produce a brief of 

evidence. This is a special intelligence operation as opposed to a special investigation, so the objectives are 

very much intelligence based. The coercive powers can be very effective in terms of unlocking some previously 

unseen bits of information or issues. In that context, obviously it is conducted in secrecy. They are, as you say, 

very wide powers, but there are certain limitations on the powers. People are entitled to legal representation 

and so forth. But they are used in a very different context than what you might imagine for, say, an 

investigative or prosecutorial context. 

Senator SIEWERTτSo how many people did you say you have referred? Was it 592? 

Mr OutramτThat is disseminations of intelligence. 

Senator SIEWERTτSo that is the dissemination of 592 pieces of information? 

Mr OutramτYes. 

Senator SIEWERTτAnd it could be a number about one person? Is that right? 

Mr OutramτThat is right. And 1,133 reports uploaded to the Australian Criminal Intelligence Database. 

Senator SIEWERTτAgain, that might not necessarily be about 1,133 people? 

Mr OutramτThat is correct. 

Senator SIEWERTτThank you. But you do not know how many of those bits of intelligence have resulted in 

any charges being laid? 

Mr OutramτNo. 

Senator SIEWERTτThank you. If you could take that on notice, that would be great. 

Have you used your powers to get access to information from any type of Indigenous health organisations in 

the Northern Territory? 

Mr OutramτThere are some matters before the courts relating to those sorts of issues. 
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ACC  26  MAY 2010  PG 18:  NEW COERCIVE POWERS  
 

Senator HUTCHINSτSenator Barnett referred to the two serious and organised crime bills that received royal 

assent. One of those bills allowed for increased powers for the examiners. To your knowledge, have they been 

used at this stage? Can you elaborate for the committee on what those increased powers will allow the 

examiners to do to assist us in combating serious and organised crime? 

Mr LawlerτThank you for the question. It was a point of significant frustration for the commission, 

particularly the board of the commission, that we were finding when serious and organised criminals were 

lawfully summonsed before the commission to answer questionsτand we saw a large number of outlaw 

motorcycle gang members undertake this activityτthey would refuse to co-operate with the commission. As I 

have said previously, effectively they were thumbing their noses at the commission. What would often happen 

following that is that there would be extensive litigation, as I have explained to Senator Barnett. Often many 

years would elapse before those matters were ultimately dealt with by the court. Indeed that delay frustrated 

ǘƘŜ !//Ωǎ ŀōƛƭƛǘȅ ǘƻ ƎŀǘƘŜǊ ǘƘŜ ŜǾƛŘŜƴŎŜ ƛƴ ǘƘŜ ƳŀƴƴŜǊ ƛƴ ǿhich it was required to do. 

As you know as Chair of the Parliamentary Joint Committee on the ACC, the committee, after being briefed on 

this difficulty, was supportive of what are called contempt provisions. They allow for examiners, through an 

arrangement, to refer people who fail to cooperate with the commission to be referred to the superior courts. 

I am pleased to report that just the fact that the legislation is now in existence has had the effect of those 

people cooperating when the examiners have advised witnesses of this provision. It has had a deterrent effect 

already. As a result there has not been the need to date for any persons to be referred to the superior courts, 

but there has been significant work done by the commission with the courts in each of the jurisdictions, 

particularly with their registrars, to ensure that the appropriate process is in place, in the event that legislation 

is required to be utilised. That ensures that the courts are fully briefed on the legislation and that we 

understand the administrative arrangements for giving that practical effect. 

 

ACCC  2  JUNE 2010  PG 87:  LONG STATEMENT OBSERVATION  
 

Senator IAN MACDONALDτI thank my colleagues for allowing me to interpose very briefly. That is 

very useful information for the committee in the future, but it would certainly help if the committee got that a 

day before and it were incorporated, because time is precious here and we really do begrudge giving of our 

time to question you with those long statements. Perhaps in the future that very useful information can be 

made availableτ 

 
ACCC  2  JUNE 2010  PG 97:  GOLDEN CIRCLE AND PUNISHMENT  
 

Senator XENOPHONτMr Samuel, I have so many questions and so little time. I will start off with Golden 

Circle. Thank you for alluding to that. As I understand it, the company Golden Circle misled 

ŎƻƴǎǳƳŜǊǎ ōŜŎŀǳǎŜ ƛǘǎ Ŏŀƴǎ ǎŀƛŘ ΨǇǊƻǳŘƭȅ !ǳǎǘǊŀƭƛŀƴ ƻǿƴŜŘΩ ǿƘŜƴ ƛƴ ŦŀŎǘ ƛǘ ǿŀǎ ǘŀƪŜƴ ƻǾŜǊ ōȅ IŜƛƴȊ back in 

2008. 

Mr SamuelτCorrect. 

Senator XENOPHONτAs part of the penalty agreement with the ACCC, as I understand it, it was agreed that 

the company would donate about $1.8 million worth of fruit and vegetables to charities. 

Mr CassidyτThat is correct. 

Senator XENOPHONτThat is a fair summary. That $1.8 million worth of produce that was given to 

charities probably would have been good PR for Golden Circle in itself. Did those cans have a label either 

ŎǊƻǎǎƛƴƎ ƻǳǘ ƻǊ ǎŀȅƛƴƎ Ψƴƻ ƭƻƴƎŜǊ !ǳǎǘǊŀƭƛŀƴ ƻǿƴŜŘΩ ǎƻ ǘƘŀǘ ŎƻƴǎǳƳŜǊǎ ǿŜǊŜ ƴƻǘ ǳƴŘŜǊ ƳƛǎŀǇǇǊŜƘŜƴǎƛƻƴ ŀōƻǳǘ 

that produce? The minister is smiling. It is an innocent question. 

Senator SherryτYou are tough, I have to say. 
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Mr CassidyτAre you suggesting, Senator, that the charities would have given it back had it been not 

owned here? 

Senator XENOPHONτNo, I am not suggesting that at all. All I am saying is that the whole idea of 

penalisingτ 

Mr SamuelτNo. We did not require that. This is an issue that was raised with me by a couple of sections 

ƻŦ ǘƘŜ ƳŜŘƛŀ ŀǘ ǘƘŜ ǘƛƳŜ ǿŜ ŀƴƴƻǳƴŎŜŘ ǘƘƛǎΦ ¢ƘŜȅ ǎŀƛŘΣ Ψ²ŜƭƭΣ ȅƻǳΩǾŜ ƎƛǾŜƴ them a chance to get some good 

ǇǳōƭƛŎƛǘȅΦΩ L ƘŀǾŜ ǘƻ ǎŀȅ ǘƻ ȅƻǳ ǘƘat I doubt that Golden Circle actually relished the publicity they got over this 

matter. It was widely publicised that they had been engaged in misleading and deceptive conduct. As I read 

itτforgive me, but one can only read the take that you get from the mediaτI think people generally took the 

view that this was a pretty good outcome. We got the $1.8 million worth of cans given to charity and Golden 

Circle got some pretty bad publicity out of their misleading and deceptive conduct. 

Senator XENOPHONτJust on thisτand I have a couple more questions along this lineτit is misleading 

ōŜŎŀǳǎŜ ǿƘŜƴ ǘƘŜ ŎƻƴǎǳƳŜǊ ƎƻŜǎ ƛƴǘƻ ŀ ǎǳǇŜǊƳŀǊƪŜǘ ǘƘŜȅ ǎŜŜ ŀ Ŏŀƴ ǘƘŀǘ ǎŀȅǎ ΨDƻƭŘŜƴ /ƛǊŎƭŜΣ ǇǊƻǳŘƭȅ 

!ǳǎǘǊŀƭƛŀƴ ƻǿƴŜŘΩ ǿƘŜƴ ƛǘ ǿŀǎ ƴƻǘ ǘƘŜ ŎŀǎŜΦ /ƻƴǎǳƳŜǊǎ ƻǊ ǘƘƻǎŜ ǿƘƻ ƘŀǾŜ ǎƻǳght the help of a charity got a 

can as part of the penalty, and it is a Golden Circle can without a little sticker that would have said it is part of a 

penalty because it is not Australian owned any more. It could have been stuck on these cans. The whole idea 

of it was to penalise Golden Circle for misleading consumers. But then by distributing their cans as part of the 

penalty without any corrective labelling, was that unhelpful, do you think, in the context of consumers being 

continually misled as a result of that? There is a bit of irony. 

Mr SamuelτNo. I understand what you are saying. 

Senator XENOPHONτThere is some irony. It is somewhat ironical, though, is it not? 

Mr SamuelτI understand what you are saying. But keep in mind this: had the matter gone to litigation, it 

would not, I think, on any reasonable basis have been possible to obtain an order that the $1.8 million worth 

of cans of produce be distributed to charity or the like. 

 
ACCC  2  JUNE 2010  PG 105-106:  COERCIVE POWERS  
 

Senator BUSHBYτI am sure the government appreciates the contribution. I understand the ACCC maintains a 

record of its use of its coercive powers. Is that correct? 

Mr CassidyτThat is correct. 

Senator BUSHBYτWhich I think is a very good thing for transparency. When you have coercive powers 

at your disposal, I think it increases the degree of confidence of the public that they are being used properly if  

they can actually see where they are being used and when. I was just thinking also in the interests of 

transparency, you mentioned in your opening statement again that there was a lot of merger consideration 

that goes on that is not publicly reported for various reasons. Do you actually report that in any shape or form, 

even if you do not actually disclose the details? 

Mr CassidyτWe, of course, have an annual report, but also we doτ 

Senator BUSHBYτIn that annual report, do you actually quote the numbers of matters that you dealt with? 

Mr CassidyτYes, and indicate time periods. I am not quite sure how widely it is appreciated, but we also 

do like a quarterly annual report. 

Senator BUSHBYτThe reason I ask that is that Mr Samuel made the point that a lot of these things 

happen that do not get reported. When you say they are not publicly noted, you are saying they are reported 

and it is not publicly noted? 

Mr SamuelτNo. I think what I said was that there are a lot of things that are reported that are not taken 

notice of in calculating some of the statistics. 

Senator BUSHBYτThat is fine. That explains it. 
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ASIC  1  JUNE 2010  PG 115:  SHORTER OPENING STATEMENT  
 

CHAIRτ²ŜƭŎƻƳŜΦ 5ƻ ȅƻǳ ƘŀǾŜ ŀƴ ƻǇŜƴƛƴƎ ǎǘŀǘŜƳŜƴǘ ȅƻǳ ǿƻǳƭŘ ƭƛƪŜ ǘƻ ƳŀƪŜΣ aǊ 5Ω!ƭƻƛǎƛƻΚ 

aǊ 5Ω!ƭƻƛǎƛƻτIt is very short this evening, Chair. I am accepting the hints from other sessions, I think. 

 

ASIC  1  JUNE 2010  PG 115-116:  BRIEN CORNWELL PROSECUTION  
 

Senator JOYCEτHe had an investment scam around Newcastle. I note that on the website on Tuesday, 13 

May 2008, the Supreme Court of New South Wales ordered the operators of an unregistered managed 

investment scheme linked to Newcastle property development to stop promoting or issuing further interests 

in the scheme following an application by ASIC. You had an enforceable undertaking taken against him, but it 

now appears that Mr Cornwell is driving around in a black sports car, taking holidays in Croatia and has 

managed to peel off things to his wife. Why is it that ASIC, with these dodgy dealers, cannot nail them down? 

aǊ 5Ω!ƭƻƛǎƛƻτFirst, in relation to the specifics of the case that you are mentioning, I am happy to look at 

that further and provide you with a more specific answer. I am not aware of the case. But certainly I will look 

ƛƴǘƻ ǘƘŀǘ ŀƴŘ ƎƛǾŜ ȅƻǳ ŀ ƳƻǊŜ ŘŜǘŀƛƭŜŘ ŀƴǎǿŜǊΦ Lƴ ǘŜǊƳǎ ƻŦ ǘƘŜ ŎƻƳƳŜƴǘΣ Ψ²Ƙȅ ŀǊŜƴΩǘ ǘƘŜȅ ƴŀƛƭŀōƭŜΚΩΣ ƻŦ ŎƻǳǊǎŜ 

ǘƘŜȅ ŀǊŜΦ ²Ŝ Řƻ ƛƴ ǘŜǊƳǎ ŎŀƴŎŜƭ ǇŜƻǇƭŜΩǎ ƭƛŎŜƴŎŜǎΦ ²Ŝ ōŀƴ ŘƛǊŜŎǘƻǊǎ. We do follow up that to the best to 

ensure that they do not come back into schemes and so on. But ultimately we enforce the law as we find it. 

Once we have done that, unless someone has been incarcerated or they are in prison, we cannot monitor 

them on a 24- hour basis. 

 

... 

Senator JOYCEτWell, this gentleman has come to my notice because he is living in a hilltop house 

overlooking Newcastle. Either he has a BMW and his wife has a Mercedes or it is the other way around. He has 

been on holidays to Croatia. He seems to be living a pretty comfortable life yet there is a whole range of 

people around him who are basically broke because of him. He is back in business. What are we doing wrong 

that we cannot chase these people down? Are we missing the resources? Are we missing the laws? What is 

going wrong that these can be flaunted in front of the people who basically are living without, living on the 

bones of their backside because they have been done over? 

aǊ 5Ω!ƭƻƛǎƛƻτAs I say, I will look at it further and give you a more specific response in relation to the 

case you have mentioned because I do not know the facts. In our system, when there is corporate wrongdoing, 

at the end of the day at the heart of our system is the corporation. The corporation is there because there 

actually is limited liability. The liability does not actually pass to the directors and the shareholders. You have a 

corporate veil, if you like, in terms of your business dealings which have significant advantages in the way that 

our economy works. So if it is the corporation, for example, that has been at the centre of the problem, it does 

not necessarily then follow that the individual is liableτthat the director is liableτand that their personal 

assets are at risk. They will only be at risk if they themselves have breached a provision of the Corporations Act 

or if a shareholder has breached a provision of the Corporations Act. So, generally speaking in our system, 

where you work through corporate structures and trust structures with corporate trustees, the purpose of 

those vehicles is actually to protect the personal assets of individuals. But I am saying that there is a limit to 

that as well. The limit is where you then prove wrongdoing of the individuals who are involved in those 

corporations, and then of course, through sections such as 180 of the Corporations Act, you can get 

compensation for investors. An example is us taking action in that sense in the Westpoint case where we have 

sued the directors and the auditors. 
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ASIC  1  JUNE 2010  PG 120-122:  COERCIVE POWERS  
 

Senator BUSHBYτI want to ask some questions initially about the use of coercive powers. Which of the 

coercive powers available to you do you make most frequent use of? 

Ms GibsonτThere are three that spring to mind, Senator. One would be the power to require people to 

acquire documents. The second is the power to attend investigation hearings. The third one would be a power 

we have to require financial services licensees to give reasonable assistance, which would be to prepare 

documents rather than just respond to directions. 

Senator BUSHBYτWhat legislative powers give you the right to use those particular three? For the 

record, which sections? 

aǊ 5Ω!ƭƻƛǎƛƻτSection 19 and section 33. 

Ms GibsonτI am not sure of the other ones either. There is 944DA or something. 

aǊ 5Ω!ƭƻƛǎƛƻτAsking commissioners that question is a bit tricky. We will take that on notice and give you the 

answer. It will not take us long to get. 

Senator BUSHBYτI will ask you some questions about section 19 and section 33. In respect of section 

19, how frequently would you use that power to compel a person to provide assistance or answer questions? 

aǊ 5Ω!ƭƻƛǎƛƻτThat power would be used quite extensively in almost, I would have thought, all investigations. 

Ms GibsonτWe would commence most investigations or inquiries, actually. The section 19 power is 

ŜƴƎŀƎŜŘ ǘƻ ǇǊƻŘǳŎŜ ƴƻǘƛŎŜǎ ǿƘŜǊŜ ȅƻǳ ŀǊŜ ǎǘƛƭƭ ƛƴ ŀ ǇǊŜ ΨŎŀǇƛǘŀƭ LΩ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ǇƘŀǎŜΦ 

Senator BUSHBYτDo you keep any record of when you use the coercive powers? Is that something you 

would keep aτ 

aǊ 5Ω!ƭƻƛǎƛƻτFor every matter, there would be a record of whatτ 

Senator BUSHBYτWithin that file? 

aǊ 5Ω!ƭƻƛǎƛƻτWithin that file. 

Senator BUSHBYτYou do not keep a separate record of the use of coercive powers? 

aǊ 5Ω!ƭƻƛǎƛƻτNot that I am aware of. You would not have an aggregated list of how many of those. We could 

do some spot testing and do some extrapolation, but really each case takes its own course and you use a range 

of powers. 

Senator BUSHBYτAnd given that you do not have the record, you would not be able to provide a state by- 

state basis of where you have used it. 

aǊ 5Ω!ƭƻƛǎƛƻτIt is an interesting question. I have not thought of that. 

Senator BUSHBYτOf keeping the record generally? 

aǊ 5Ω!ƭƻƛǎƛƻτYes. 

Senator BUSHBYτSince we are on it, I will ask you now: do you think it would be important to keep such a 

record? The ACCC does keep such a record of its use of its coercive records. The ABCC even has a separate 

report for disclosing the use of coercive powers. They are acknowledged as significant powers that are open to 

being abused, so it is important that the transparency is there so that people have a comfort that they are not 

being abused. Is that something that ASIC would consider? 

aǊ 5Ω!ƭƻƛǎƛƻτFirst of all, I will take it on board. Secondly, I think there may well be reports we do produce, 

because I know with the model litigant provisions and the way we work with the Attorney-DŜƴŜǊŀƭΩǎ 

5ŜǇŀǊǘƳŜƴǘ ǿŜ ǇǊƻǾƛŘŜ ŀ ƭƻǘ ƻŦ ǎǘŀǘƛǎǘƛŎǎ ŀƴŘ ŀ ƭƻǘ ƻŦ ƛƴŦƻǊƳŀǘƛƻƴΦ ²Ƙȅ ŘƻƴΩǘ L ǘŀƪŜ ƛǘ ƻƴ ōƻŀǊŘ and have a look 

at that and answer both what we do have and then, secondly, come back to you on the issue of whether we 

should extend that? In principle, what you are saying in terms of a broader record, it might be useful in some 

respects. 

Senator BUSHBYτI think it is useful for transparency, if nothing else, and giving people the confidence that 

their regulators are using the powers available to them in appropriate manners. I will come back to the 

specifics, though. With section 19, are persons entitled to have a lawyer present when it is employed? 

Specifically looking at section 19 again, are people entitled to have a lawyer present when you are using your 

coercive powers? 
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aǊ 5Ω!ƭƻƛǎƛƻτThey would have the option to have a lawyer present and they would be able to claim privilege 

on answers to certain questions. It is up to them and their advisers. You may have situations where they 

choose not to have lawyers. It is a matter for them. 

Senator BUSHBYτYou sort of answered this earlier when you said that most investigations you undertake 

probably commence with the use of section 19. Are you able to tell me what percentage of the use of section 

19 powers actually results in an investigation going forward? 

Ms GibsonτSenator, I am slightly confused whether section 19 is the power to attend inquiry or section 19 is 

a requirement toτ 

Senator BUSHBYτProvide assistance and answer questions. 

Ms GibsonτIt is to come in and answer questions. So that would be when we would have commenced an 

investigation. 

Senator BUSHBYτYou would not use that unless you had already commenced an investigation? 

Ms GibsonτThat is correct. Sorry, I was wrong earlier. 

Senator BUSHBYτI suppose it depends on your definition of commencing an investigation. If somebody 

raises an issue with you that raises issues of concern but without a lot of evidence, would you use section 19 to 

go off and see if there is actually substance to the allegation, or would you not use that until you had actually 

got to the point where you thought there was something you needed to investigate? 

Ms GibsonτTo commence an investigation, the investigator or the person in the deterrence team has to be 

satisfied that there is a certain threshold. I think they have to prepare a file note or a certificate that attests to 

the view that they had formed the view at that stage. You cannot engage a section 19τ 

Senator BUSHBYτThat answers the question. So they have to reach a certain threshold because it will be 

considered an investigation is underway and, therefore, section 19 powers would be used? 

Ms GibsonτYes. 

Senator BUSHBYτWhat about section 33τthe power to compel a person to produce books or documents? 

How often would that be used? As often as section 19, or only once you are further through an investigation? 

What sort of threshold would be required before that would be employed? 

aǊ 5Ω!ƭƻƛǎƛƻτAgain, it would depend on the investigator. We can take that on notice as well. 

Senator BUSHBYτDo you have any internal policy for when the use of coercive powers should be employed? 

aǊ 5Ω!ƭƻƛǎƛoτNo. Not in the sense of trying to have generalisations about cases. But with the experience that 

our investigators and lawyers have, they would, I guess, intuitively work out how they are going to approach a 

particular inquiry into an investigation and so on. Through discussion and so on, they would work it out. 

Generally they would take a similar procedure in each case. I do not think we have it written down as such. 

Senator BUSHBYτOnce again, without casting any aspersions on your investigatorsτI am quite sure that the 

confidence you have in them is justifiedτfor transparency purposes it would seem to me that there is some 

advantage in people knowing the terms and the circumstances that would actually lead to the use of coercive 

powers. Is that something that you would agree with? 

aǊ 5Ω!ƭƻƛǎƛƻτWe will take that on and come back to you and, again, outline what we do and assess the 

point you are making. 

 

ASIC  1  JUNE 2010  PG 131-132:  STORM FINANCIAL  
 

Senator WILLIAMSτI will keep that in mind the next time thŜ ¢ǊŜŀǎǳǊŜǊ ǎŀȅǎΣ ΨDƻ Řƻǿƴ ǘƘŜ ǊƻŀŘ ƛŦ ǘƘŜȅ creep 

ŀōƻǾŜ ǘƘŜ wŜǎŜǊǾŜ .ŀƴƪ ǊƛǎŜǎΦΩ aǊ 5Ω!ƭƻƛǎƛƻΣ ǿƘŜǊŜ ŀǊŜ ǿŜ ǳǇ ǘƻ ǿƛǘƘ {ǘƻǊƳ CƛƴŀƴŎƛŀƭΚ Lǘ ǿŀǎ ƎƻƛƴƎ ǘƻ be 

August last year. The last time I asked this in February it was going to be March this year. Where are we up to? 

aǊ 5Ω!ƭƻƛǎƛƻτAs you know, in March we said that we had completed substantial parts of the investigation and 

we wanted to enter into confidential negotiations with potential parties to possible litigation. Those 

discussions were to take place. We have established, by the way, a dedicated Storm Financial website for all 

investors and also each individual investor. That is a confidential part of the website where we have all their 

details and can keep them up to date. In that period, confidential agreements have been put in place with a 
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number of entities. Pursuant to those agreements, we are in confidential discussions. Those discussions, as 

you would appreciate, are complex and involve very complex commercial and legal issues and are likely to 

continue during June. We have said that we now expect to be in a position to provide an update on the 

discussions at the end of June. I am very conscious of the fact that this is, for the investors, a difficult time. It is 

taking a long time, but let me assure you that this is complex. The complexity is not assisted by additional class 

actions and other activities that are going on. Again, they are for good reason. We understand that. But you 

would also expect that in order to get a resolution you really have to work out a way of resolving all claims for 

all parties, and that is complex in this matter. Yes, it is taking time, but I believe the time is justified given the 

nature of the matter. 

Senator WILLIAMSτIt must have cost you a lot of money up till now. 

Mr 5Ω!ƭƻƛǎƛƻτThe Storm investigation for ASIC is a major matter and it has used up and is using up a major 

part of the enforcement special account. But I have said on previous occasions to this committee or at least to 

PJC that this is not a funding issue for ASIC. ASIC has the resources to continue to run this matter. 

 

ASIC  1  JUNE 2010  PG 132:  NEW RESPONSIBILITIES  
 

Senator BUSHBYτI will continue on with some administration questions. ASIC have been given lot of new 

responsibilities and powers by the government in the last few years, such as taking over market supervision of 

the ASX and new powers to investigate and monitor companies on credit licensing and so on. Litigation is also 

on the rise. How will ASIC cope with these new responsibilities given, as we have already discussed, your staff 

levels are remaining static? 

aǊ 5Ω!ƭƻƛǎƛƻτIt would be worthwhile for me to spend a little bit of time on this. ASIC in the 2007-08 year 

when it did its strategic review came in on budget. It came in on budget in the 2008-09 year. In other words, it 

discharged its responsibilities within budget and will do so this year. So it does continue overall to be able to 

discharge its responsibilities with the resources it has. As you have identified, the government has given us an 

additional responsibilities on credit. The government has also given us a four-year budget of $67.6 million. The 

government has also asked us to take over surveillance. It has given us $53.478 million over four years for 

surveillance. 

Also for major cases, as you know, we operate the enforcement special account. Coming into the 2009-10 

financial year we had a surplus of $25.64 million in that fund which we had not used from previous years. This 

financial year we used that surplus in addition to the $30 million that we had been allocated. In large part, we 

lost a major case, OneTel, which used up a substantial portion of that surplus. 

 
ATO  1  JUNE 2010  PG 82-83:  PROBLEMS WITH PROCESS ING TAX RETURNS  
 

Mr ButlerτWe have had additional staff on board. What actually occurred was that during April, as the 

commissioner said, we could not process any returns. In the first two weeks in February we could not process 

anyτor only very fewτreturns. We still had returns coming in. Then we had a two-week delay during March. 

We had a glitch in the system, as the commissioner noted. So we had eight weeks in total where we could not 

process returns. 

Senator XENOPHONτThe glitch you are referring to was the 140,000 returns that went out without checksτ

is that right? 

Mr ButlerτNo. Two main things went wrong. We send 50,000 to 100,000 pieces of information every day to 

Centrelink. When we send that information across, it is all automated, as you would expect. Our new system, 

when someone has a loss, will show the loss as, for example, minus $5,000. When that went to Centrelink, the 

Centrelink system could not cope with that because it could not cope with a negative figure. So we had to put 

a fix in, a change to the system, to turn that to a nil assessment, so it would show zero rather than negative 

amounts. When we put that fix in place, there were some returns in flight through the system, so to speak. 
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Unfortunately it turned them to nil as well, and it should not have. So we backed those returns out. Nothing 

went outside the office. We backed those returns out and we had to then rectify that situation. That took us 

approximately two weeks to resolve. That occurred from 6 March through to about 20 March. 

... 

Mr ButlerτIn essence we had eight weeks when we could not process returns and returns came in. So we 

have had four months worth of work to do in two months. Naturally we had to put a lot more people on board 

to do that. 

Senator XENOPHONτIn terms of the cost blow-outs with the changed program, I think it went from $445 

million to $879 million. Is that correct? 

Mr ButlerτThat is correct, but that is noted in that report you have before you. The cost increases were 

mostly because of law change. The program started in 2004. Every year there has been legislation change 

going throughτquite significant changes around superannuation simplification. Approximately $200 million of 

that increase related to superannuation changes. 

 

ATO  1  JUNE 2010  PG 84-85:  COMPLAINTS  
 

Senator XENOPHONτI would be grateful for that. In terms of the number of complaints that the tax office has 

dealt with, with the implementation of the Change Program, and I appreciate that it is a massive program, 

what complaints were there on a monthly basis, for instance, the first four months of this year comparedτ 

Mr ButlerτI can tell you the total number. We are now up to 17,000 complaintsτ 

Senator XENOPHONτAnd they are complaints from tax agents? 

Mr ButlerτAnd taxpayers. 

Senator XENOPHONτSo some of those complaints represent a number of taxpayers who have a complaint. 

Mr ButlerτYes, that is correct. And we put through 3.4 million returns, so out of 3.4 million returns we had 

17,000 complaints. 


