smh.com.au

WEONESDAY, MARCH 23, 2011

OPINION
Freedom of speech

risks being silence

hould journalists be free to

write articles critical of

governmentagencies and

keep confidential their

sources? Thehighly
secretive NSW Crime Comimission
thinks not. Itisfighting aninvestiga-
tion by the Police Integrity Commis-
sionintoits operations.

Two journalists at The Sydney
Morning Herald, Linton Besser and
Dylan Welch, wrote articles critical of
the Crime Commission and its
dealing with criminals, which the
paper published. The commission
wants to seize the reporters’ mobile
phones and SIM cards, presumably to
discover their sources and to deter
further disclosure. If they fail to co-
operate, thereportersface beingin
contempt of court and run the risk of
going to prison.

Freedom of speech hasno meaning
ifgovernments and their agencies are
above public criticism and being
accountable. To be credible, criti-
cisms must be soundlybased. This
involves journalists investigating the
matter, speaking to arange of people,
collecting information, cross-
checking the information, drawing

reasonable inferences and formingan.
experiencedview;, oftenwithin ashort

space of time. No self-respecting
journalist or media organisation
wants to publish anything thatis not
soundlybased.
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published in part orwhole by the
media. The article isin the public
domain and everyoneis able to
examine every sentence, every word
and every comma. Then, under our
freedom of speech, everyoneisfree to
state publiclywhether the article is
inaccurate, misleading or unfair.
Itisnomeanfeatto criticise
publicly government agencies, such
as the NSW Crime Commission
which probably, asaresult,hasa
secret dossier on the journalists
concerned. The commissionis
immensely powerful with extraor-
dinary powers, including phone-
tapping, collecting information and
searchingyourhome without you
ever knowing. Itwants to know every-
thing aboutanyoneitselects,
includingtheir familyand friends.
While the commission wants to
investigate and know everything
about everyone else, itwants the
public to knowlittle or nothing about
it, Justifying its secretive position and
extraordinary powers as necessary to



In thereal world, few can afford to
be disclosed as whistleblowers. For
most the toll on their lives, careers
and familyis too great. But off-the-
record conversations with journalists,
which are notin breach of the law,
mayleadto aline ofinquiry that
reveals orconfirms the truth. Such
sources need to be kept confidential,
otherwise they will dry up.

Therecently enacted Federal Evid-
ence Amendment (Journalists Priv-
ilege) Act provides for disclosure of a
source ifa courtis satisfied that
havingregard to theissues tobe
determined in the proceedings before
it, the publicinterestin the disclosure
of the identity of the source
outweighs:

(a) any likely adverse effect on the
source and anyone else; and

(b) the publicinterestin the
communication of facts and opinion
to the publicbythe media and the
ability of the mediato access the
sources offacts.

The actis totally unsatisfactory.
The disclosure exceptionistoo
broadly based and lacks any certainty.
Asource getsno comfortfrom
knowing that disclosure depends
upon a courtultimately deciding
whether disclosure isin the public
interest. The sourceisnotevena
partyto the court proceedings—how
canhe or she be effectively repre-
sented (and who pays for that)?

The act shouldbe amended imme-
diately to provide that disclosure
should onlybe ordered where
national securityis at stake.

Atthe end of the dayjournalists
writean article which maybe

In the real world, few
can afford to be
disclosed as
whistleblowers.

protectus from “them”, it takes only a
short time before thereis an appre-
hension that we need protection
fromit.

In addressing accountability of
such government agencies, the first
questionis whetherits extraordinary
powers are necessary, and to the
extentanyis, what conditions should
be metbefore being exercised (unless
thisis addressed first, any form of
accountabilityis frequently too
limited and too late). Having first
contained any problemsin this way,
itisnecessary to address the culture
ofthe agency and to getthatrighton
an ongoing basis. Once those two
things are done, you can address the
most meaningful form of accountab-
ility for the agency concerned.

The mediais and willremain a
most effective means of accountab-
ility. Journalists play an essentialrole
inthe freedom of speech. If you
silence them by silencing their
sources, you silence freedom of
speech, and thereby seriouslyjeop-
ardise the rule oflaw in Australia.
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