


Chief justice hits out over federal

WHAT HE SAID

On the complexity

of laws:

The Native Title Act is not
an easy read. The Tax Act
is a parallel universe.
The Copyright Act and
underpins the migration
controversies — these are
quite complex statutes.

On discovery:

It does no one any good to
have the last three years
of a corporation’s life put
on a database so that at a
trial, people can meander
through it and see if they
can find something of
interest . . . The best
resource the courts have
got are the good lawyers,
and the sooner we get
them involved the better.

On the size of the
Federal Court:

| don’t necessarily think
we should be looking at
expanding the empire. |
think we should be small
and effective.
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to a difficulty, and think, “We could
actually resolve that, but that would
require a level of disputation that we
don’t want to have among ourselves at
this stage, so we will leave it for the
judges to work out’.”

Over the past 20 years, while the
number of bills introduced into Par-
liament each year has remained rela-
tively constant, the number of pages
in each bill has more than doubled,
research by the Rule of Law Institute
of Australia has found.

Each new federal bill runs to an
average of almost 9000 pages, com-
pared with around 4000 in the late
1980s. The institute, which was estab-
lished in 2009 by law firm Speed and
Stracey, which acts for major clients
including Westfield and the Lowy
family, has also found that each page
of a new bill generates half a page of
new regulations.

“The explosion of legislation and
regulation presents a realthreat to the
rule of law as there is an inverse rela-
tionship between the growth of legis-
lation and the community’s capacity
to monitor, comprehend and comply
with the law,” Richard Gilbert, the
institute’s chief executive, said.

The Chief Justice’s comments also
reveal an irony in the federal govern-
ment’s attempts to introduce laws to
encourage litigants to resolve com-
mercial litigation more cheaply and
expeditiously, when it is the complex-
ity of commonwealth laws, and their
constant amendments, that are mak-
ing the resolution of cases more
difficult.

The Civil Dispute Resolution Bill
seeks to create a system of “pre-action
protocols” that will require all par-
ties in Federal Court claims tolodgea
statement setting out the “genuine
steps” taken to try to resolveit. But the
Federal Court asked the government
in November for a substantial rewrite
of the bill

The Chief Justice remains con-
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cerned the obligations may dissuade
some commercial litigants from fil-
ing claims in the Federal Court, in
favour of other jurisdictions.

“It is one thing to create new ave-
nues of possible solution which are
voluntary. It is another thing to raise
the barriers where, particularly in
relation to large commercial disputes
that superior courts are concerned
with, people will say, ‘Let’s go and liti-
gate somewhere else’,” he said.

A far more effective approach for
streamlining litigation would be to
encourage senior legal partners and
barristers to become more involved in
cases earlier in the litigation process,
Chief Justice Keane said. This would
reduce costs and ease the burden on
the judiciary in complex cases.

The much-maligned system of
time<harging by lawyers was also
adding to the length of large cases, he
said, which would only be reversed
when in-house corporate counsel
forced large commercial law firms to
change their billing practices,

“We have had the time sheet with us
for 30 years now, and the problems
with the growth of megalitigation
have, not coincidentally, emerged
during those three decades. The real
test is the evident concern emerging
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from in-house counsel in the corpora-
tions that they don't like being billed
by the hour. As John Kenneth Gal-
braith would say, we can rely on the
countervailing power of those clients
to break it down if it indeed is as inef-
ficient as some expect it is.”

He also reinforced the recent
demands of the Council of Chief Jus-
tices that the government abandon its
controversial proposal for a new,
national regulatory board for the
legal profession to be staffed with a
majority of members appointed by
state attorneys-general.

The Council of Australian Govern-
ments will consider the structure of
the proposed National Legal Services
Board early this year.

“Lawyers running cases, for a

large part of their professional lives,
run cases against governments,”
Chief Justice Keane said.

“It has been an article of faith with
us since the 17th century that the
courts operate on the basis the law-
yers are their officers and their first
duty is to the court and the second
duty to the client. There is no duty to
the government.

“Their role is one of fierce inde-
pendence and it is fierce independ-
ence against governments. In much of
the litigation they do, it would be a
real change in those arrangements if
admission to the profession is regu-
lated by . .. a body which was domi-
nated by the executive government,
even a benign one.”

The Chief Justice also raised ques-






