A group set up to defend
the rule of law has
regulators in its sights,
writes James Eyers.

The rule of law emerged after the
great constitutional battles in 17th-
century England, but the war to
entrench it is far from over.

The Rule of Law Association of
Australia (RoLAA) was established
last year to monitor government
agencies and parliamentary bills and
comment when the rule of law was
being contravened. There has been
no shortage of targets.

Around 1000 people, including
many politicians, are receiving regu-
lar emails from Rol.AA, which is
housed in the Sydney law firm of
Speed and Stracey. Its chief executive
is Richard Gilbert, whois wellknown
in Canberra from his time at the helm
of the Investment and Financial Serv-
ices Association, from which he
retired last year.

Within days of the Queensland
government’s proposal last month to
amend the state’s Valuoaiion Act,
rushed through to circomvent a
Court of Appeal decision, Mr Gil-
bert was on Brisbane radio, arguing
against its retrospective nature and
tack of consuliation.

Last weck the government capitu-
lated on the retrospective nature of
the laws, which were also described
by the Bar Association of Queens-
land as “the antithesis of good gov-
ernment” and by the property indus-
try as a blatant tax grab.

But the about face also represented
an early win for RoLAA, which was
one of the first bodies to identify the
issue and point out how it breached
the newly amended Queensland con-
stitution, which says in its opening
paragraphs that the parliament will
respect the rule of law.

RoLAA, which is funded by ad hoc
donations from supporters and occa-
sional conferences (it hosted one last
year with the NSW Bar Association),

Richard Gilbert, left, and Malcolm Stewart . . . keeping a watch on the expanding power of regulators.

was formed after lawyers Robin
Speed and Malcolm Stewart were
incensed at the lack of opposition to
the Foreign Evidence Amendment
Bill when it was introduced to federal
parliament last year.

The government said the bill’s pur-
pose was “streamlining”, although it
is believed that difficulties with
Project Wickenby, the Australian
Taxation Office’s investigation into

tax havens, were at least one motiva-

tor behind the bill, which sought to
reverse the onus of proof for adduc-
ing evidence obtained from overseas
by the government in court proceed-
ings in Australia, and passed the
House of Representatives without
dissent.

But after Mr Speed and Mr Stew-
art convinced key Greens and Lib-
eral senators, including shadow

attorney-general George Brandis, to
oppose the bill, the government has
not pursued it (although it is cur-
rently listed in the Senate for debate
in the autumn sitting).

The expanding power of regula-
tors, including the ATO, has become
a key area of activity for RoLAA,

“More so now than at any time in
Australia’s history, regulators such

as the ATO, ASIC and ACCC exercise

extrdordinary powers to obtain
information and documents, com-
pulsorily examine witnesses, tap tele-
phones, execute search warrants and
determine who should be referred for
a possible criminal prosecution,”
Mr Stewart said.

“Every day, Australians are sub-
ject to more and more regulations by
existing and newly formed regula-
tors. Like it or not, regulators have
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became an important part of the
legal system. To act in accordance
with the rule of law a regulator must
administer the law in a manner that
is predictable, fair and where the reg-
ulator is indifferent to the outcome.
If that doesn’t occur there will be a

"loss of confidence and respect for the

regulator.”

Following its success in Queens-
land, RoLAA notched up another vic-
tory last week when a Senate commit-
tee called for additional privacy
protections in the Tax Laws Amend-
ment (Confidentiality of Taxpayer
Information) Bill.

In a submission earlier this month,
RoLAA called on the Senate eco-
nomics commiftes to recommend
amendments to the bill. The bill
would allow the ATO to disclose to
other agencies tax-related informa-

tion where “the public benefit of dis-
closure outweighs taxpayer privacy”.

RoLAA said the bill provided
insufficient detail about who would
make a determination of public bene-
fit and on what that decision would
be based. It was the only group that
provided critical comments on this
aspect of the bill

Inits report, released last week, the
committee recommended that the
government consider amending the
bill to require the determination of
public benefit “to be made by an
appropriately authorised tax of-

In one of many letters to the AFR
this year, Mr Speed responded to the
litigation strategy of ASIC: “Thereis
a growing trend in Australia for gov-
ernment agencies to work out a
theory of what they believed hap-
pened and then work the facts to be
consistent with the theory.”

The ATO and ACCC had too much
discretion to apply the law, Mr Speed
argued at RoLAA's comference in
Sydney late last year. He said this had
created a perceived, and sormetimes
actual, lack of impartiality and
placed the rule of law under serious
threat.

Mr Stewart said that, from time to
time, regulators might perceive the
need to obtain convictions to stop
some particular conduct. “But the
decision {o prosecute must only be
based on a proper determination by
the regulator of whether or not a per-
son has contravened the law,” he said.

“If the action is unsuccessful the
regulator’s response is often to ask
the government for more and more
powers. Following ASICs- three
highly publicised losses in Decem-
ber, the government announced that
it would legislate to give ASIC even
greater powers to obtain search war-
rants and tap phones.

“Qne of the main functions of the’
Rule of Law Association of Australia
is to review legislation to ensure reg-
ulators must exercise their powers in
accordance with the rule of law,”
he said.



	page 1

