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IFthe'Crimeg Legislation =
Amendment(Powers dnd Off:
ences) Bill 2011is passed, the .
chief executives of Australfan:
companiesshiguldnotbe -

- surprised to receive a personal
telephone call fromJohn -
Lawler,theboss of the
Australian Crime Commission,

requesting anurgentmeetingin -

his office.::

Thechlef e;{ecutlvemlghtbe )

asked to tell no one ofthe call,.
nerthe requested meeting:.
After agreeingto meet, the
bemused chief executive; mlght
personallyresearch the ACC on
theinternet. Ttus would confirm
that it is the central criminal

intelligence government agency :

in Australia and is highly. .
secretivewith extraordmary
. powers of investigation.. . ;
" . Itcan summon any one to be
. exammedby its ofﬁcers The -
person summonedis obhged fo.
_answer every: quest:on under
oath, hasno prmlege against
self-incrimination, andin.

. prescribed circumstances can, gb T

tojail ifhe or she discloses to any
one (including their family) that
they were summoned by or gave
evidencetothe ACC. .’ .

Inanarticleby Susannah
Moran (The Australian, Sanuary
9,2012) shereferredto. the Bill's
intended operation to allow the
ACCto shareitssecret
information with the private’
sector. Actcording tothearticle
this could meana “rogue
employee isuncovered and
“dealtwith”..

What is not clear under the
Bill ishow the private sector
“deals” with the so-called “rogue
employee”, nor how the

elnploy eeisprotectedin thls
process of being “‘dealt with”. -

- Atthestart of theréquested.
meeting, Mr Lawler mlght ask
the chief executive tosigna .
‘writtenatmndertaking not to use
or further disclose to anyone the
informationheis aboutto give -
exceptin accordancewith
conditions imposed by him.

Mr Lawler might then say
that the ACChas collected

.information thatanamed very

senior employee of the chief
executive’s company is guilty of
insider trading in shares in the
company.

The chief executlve says that '

heorshehas dlfﬁcultybehevmg

that the employeeis guilty, but .

Mr Lawler mlghtsay the ACC]S

satisfied heis. . .
The chiefe execuhve mlght

then asktwo critical questions.

First;ifthe ACCissatisfied ..

. thatthe employeeis guilty, why

hasitnotco-ordinated with the .

‘law enforcementagenciesand . .-

laid charges? Second; the -
companylswﬂlmgtoprowde. '

- the ACCinvestigationwithany ;.-

informationithas, but isit

asking the company to.dismiss, . |
. ortake otheraction against the,
. employee? . ..

Tothis M Lawlermight - ..
reply thathethought it

. unportanttoprowdetbe "

information atthls stagebutiti is

- amatter for the chiefexecutive ..

1o demde whatto do, -
Itisacondition of provxdmg
the information tothe ACC,,

~however, that you cannot.
'discuss‘itwith-anyone, oruseit
-orgive a copytoanyonenot

expressly authorised in writing .
by him and then onlyin
accordancewithithése. -

conditions. Ifthe chief executive .-. '

breached this condition, heor -
shemay be guilty of a criminal
offence and might go tojail for 12
months. ,

The chief executlveleaves the ,
~ meeting shaking his or her head. i

The employee concernedisa .
long-term trusted employee.
Therearelegal and moral,
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obligationstorespectthe

employees' rights but thereisalso -
. The ACCdoesncthavethe

aresponsibility to the company
and shareholders to act whenan
organisation such as the ACC
states its view on such a serious
matter. .

A similar but more extreine
example might occur wherea .
chief executive of a hiospital is
informed by the ACCthatan
employed doctor is associated
with a terrofist group.

The fatal defect in authorising
the ACC tomake this disclosure
ofinformation, gathered in

secret, to the privatesectoristhe -

incompatibility between the-

presumption of innocence of the -
employee and the assumptionin -

the Bill thatthe view of the ACC
as tothe guilt of apersonis
conclusive and that the
information disclosed is
completé, accurate, admissible in
coirtandhasbeen
independently verified. -
Atpresent, the ACC Act:
contains the minimum rule of
law safeguards. Namely that the

ACCisaninvestigator anditisa .

matter for the law enforcement
agencies fo decide whether toact
onthe information collected by

it. The ACC does not have power
to prosecuts; thatis therole ofthe
independent Commonwealth
Director of Rublic Prosecutions.

power tofind aperson has
committed a criminal offence

‘and send himtojail; thatisthe

roleoftheindependent courts
whoseproceedings areopento
the Australian public.
Inherent in the Bill is the risk
of bypassing these safeguards,
sweeping away the presumption
ofinnocence, having the
employee damned as a “rogue-

. employee” and having the private '

sector do the dirty work of
“dealing” with the employée; and

" allbehind closed doors. -

" Noproper protections are
providedto the employee.

Noris anemployer protected
who dismisses an employee
when it turns gut the ACC was

“wrong or its information

defective or it failed to disclose
information in that discloses .
innocence.

- TheRBillneedstobe
withdrawn andrethought.
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