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ABBREVIATIONS USED IN THIS REPORT  

ACCC ɀ Australian Competition and Consumer Commission  

ADF - Australian Defence Force 

AFP ɀ Australian Federal Police  

AFR ɀ Australian Financial Review  

AMC ɀ Australian Military Court 

ANAO - Australian National Audit Office 

ALRC ɀ Australian Law Reform Commission 

APRA ɀ Australian Prudential Regulation Authority 

ARC ɀ Administrative Review Council  

ASIC ɀ Australian Securities and Investments Commission  

CEB ɀ Clean Energy Bill  

CERB ɀ Clean Energy Regulator Bill 

CEO ɀ Chief Executive Officer  

Cth ɀ Commonwealth  

DMP ɀ Director of Military Prosecutions 

FWA ɀ Fair Work Australia 

HiiL ɀ The Hague Institute for the Internationalisation of Law  

HRoLN -  The Hague Rule of Law Network 

JPCCFS - Joint Parliamentary Committee on Corporations and Financial Services 

NCOs - Non-commissioned Officers 

NSWCC ɀ New South Wales Crime Commission 

OLSC - Office of Legal Services Coordination 

RoLIA ɀ Rule of Law Institute of Australia  

SCOA ɀ Statutory Cause of Action 

SMH ɀ Sydney Morning Herald  

SSB - Senate scrutiny of Bills Committee 

SU ɀ Sydney University  

UNSW ɀ University of New South Wales  
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UTS ɀ University of Technology Sydney  

UQ ɀ University of Queensland  

VET - Vocational Education and Training 
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1. THE RULE OF LAW INSTITUTE OF AUSTRALIA 

  

The Rule of Law Institute of Australia (RoLIA) is an independent not-for-profit body 

established under the Associations Incorporation Act 2009 (NSW).  

Its objectives are to promote and protect the rule of law in Australia.  This is done in 

various ways including 

¶ Addressing the relevance and significance of the rule of law in the community, 

universities and high schools. 

 

¶ Participating in public debate on rule of law issues. 

 

¶ Reviewing new legislation being enacted by the Parliaments throughout 

Australia for compliance with the rule of law. 

 

¶ -ÏÎÉÔÏÒÉÎÇ ÇÏÖÅÒÎÍÅÎÔ ÁÇÅÎÃÉÅÓȭ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÔÈÅ ÒÕÌÅ ÏÆ ÌÁ×ȟ ÉÎÃÌÕÄÉÎÇ ÔÈÅ 

model litigant rules, coercive powers, investigations and transparency. 

 

¶ Supporting the independence of the judiciary, particularly from unjustified 

criticisms. 

The Institute receives no government funding.  It has an active Governing Board, all of 

whom act pro bono.  It has a part time Chief Executive Officer.  Its activities are carried 

out on a pro bono basis, with events largely self-funded. 

PATRON 

The Hon. James Spigelman AC QC (former Chief Justice of New South Wales) 

GOVERNING BOARD 

Mr Robin Speed (President)  

Mr Malcolm Stewart (Vice-President)  

Mr Richard McHugh SC  

Dr Melissa Perry QC  

Emeritus Professor Geoffrey Walker  

Mr Ben Giles (Secretary/Treasurer)  
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CHIEF EXECUTIVE OFFICER 

Mr Richard Gilbert  

The Institute is well established to address its objectives and is an active participant in 

the national dialogue on rule of law issues. 

THE RULE OF LAW IN AUSTRALIA 

Rule of law in Australia does not mean rule by law.  Sir Ninian Stephen identified four of 

the principles which are embodied in the spirit of the rule of law when he said: 

"The first of the four principles is that government should be under law, that 

the law should apply to and be observed by government and its agencies, 

those given power in the community, just as it applies to the ordinary citizen; 

the second is that those who play their part in administering the law, judges 

and solicitors and barristers alike, should be independent and uninfluenced 

by government in their respective roles so as to ensure that the rule of law is 

and remains a working reality and not a mere catch phrase; the third is 

closely associated with the second, it is that there should be ready access to 

the courts of law for those who seek legal remedy and relief; the fourth is that 

the law of the land, which rules us, should be certain, general and equal in its 

operation." 

Source: 1999 Annual Lawyers Lecture St James Ethics Centre.  

PRINCIPAL ISSUES OF CONCERN FOR AUSTRALIA ON THE RULE OF LAW 

The principle issues of concern for Australia on the rule of law are: 

 

¶ Lack of understanding of the relevance and significance of the rule of law in 

Australia in the 21st century. 

 

¶ Attacks on the rule of law with regard to such basic human rights as freedom of 

expression, freedom of the press, presumption of innocence, independence of the 

judiciary, and invasion of privacy by government agencies and oppressive 

conduct by government and its agencies on ordinary Australians. 
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2. ADDRESSING THE RELEVANCE AND SIGNIFICANCE OF THE 

RULE OF LAW IN AUSTRALIA 

 

One of the main concerns is the lack of understanding in Australia of the relevance and 

significance of the rule of law in the 21st century. 

To address this concern RoLIA, at various forums in the community, universities and 

high schools, seeks to explain the relevance and significance of difference aspects of the 

rule of law. 

I N THE COMMUNITY 

RULE OF LAW CONFERENCE 2010  

RoLIA successfully held its second rule of law conference on Saturday 6 November 2010 

with lead speaker being the Hon. Justice John Dyson Heydon of the High Court of 

Australia. The conference was again jointly organised with the New South Wales Bar 

Association. 

The topic was ȰThe rule of law, ÔÈÅ ÃÏÕÒÔÓ ÁÎÄ ÃÏÎÓÔÉÔÕÔÉÏÎÓȱ.  The location was the James 

Cook Ballroom at the Intercontinental Hotel, Sydney NSW. RoLIA was pleased that our 

Patron, then the Hon. James Spigelman AC of the Supreme Court of NSW chaired the 

conference and also made the opening and closing remarks.  

The following speakers presented: 

¶ The Hon. Justice John Dyson Heydon AC, Justice of the High Court of Australia 

¶ The Hon. Justice Paul Brereton AM RFD, Justice of the Supreme Court of NSW 

¶ Dr Melissa Perry QC, Sixth Floor Selborne/Wentworth Chambers 

¶ Mr Nicholas Cowdery AM QC, NSW Director of Public Prosecutions 

¶ Professor George Williams, University of NSW 

¶ The Right Honourable Lord Goldsmith QC PC, European Chair of Litigation, 

Debevoise & Plimpton LLP and the United Kingdom's Attorney-General from 

2001-2007  

¶ Mr Robin Speed, President of RoLIA and Mr Richard McHugh SC, Banco 

Chambers chaired the two panel sessions. 
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Former New South Wales Supreme Court Chief Justice the Hon. James Spigelman AC addresses the conference with 

the Right Honourable Lord Goldsmith QC PC (to the right of Spigelman CJ) and RoLIA CEO Richard Gilbert (far 

right).  

 

Former NSW Director of Public Prosecutions Nicholas Cowdery AM QC answers a question from the audience. 
Richard McHugh SC is on the far left and Professor George Williams is on the far right. 

 

The first panel answers questions from the audience : From the New South Wales Supreme Court, The 
Hon. Justice Paul Brereton AM RFD, Dr Melissa Perry QC and Mr Robin Speed. 
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THE HAGUE RULE OF LAW NETWORK CONFERENCE 28-29 APRIL 2011   

The RoLIA CEO, Mr Richard Gilbert attended pro bono the 2011 annual conference of 
The Hague Rule of Law Network (HRoLN).  HRoLN is an international and 
interdisciplinary group of academics, policy-makers, and practitioners, all sharing a 
profound interest in the rule of law and a commitment to promoting it worldwide. 

HRoLN is currently comprised of approximately 180 experts, among them highly 
esteemed scholars from universities of high repute, intergovernmental organisations, 
non-governmental organisations and states. However, to preserve the informal 
character of the network, the members of HRoLN join in their personal capacities.   

The Hague Institute for the Internationalisation of Law (HiiL) acts as the convener of the 
HRoLN and as such HiiL organises the Network's annual meetings. The first three 
meetings (2006, 2007, and 2008) were held in The Hague, facilitated by funding from 
the Dutch Ministry of Foreign Affairs. 

Subsequent to the HRoLN Conference RoLIA was invited to nominate representatives to 
join the Innovating Justice Community which connects and facilitates innovators, 
thinkers, leaders and doers committed to strengthening the rule of law and improving 
access to justice. 

The link to this network can be found at www.innovatingjustice.com 

 

 

 The Hague Conference in session 

http://www.hiil.org/
http://www.minbuza.nl/en/home
http://www.innovatingjustice.com/
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 MEDIA, DEMOCRACY AND THE RULE OF LAW CONFERENCE 5-6 SEPTEMBER 2011  

RoLIA was a sponsor for the University of New South Wales (UNSW) Conference 

ÅÎÔÉÔÌÅÄ Ȭ-ÅÄÉÁȟ $ÅÍÏÃÒÁÃÙ ÁÎÄ 4ÈÅ 2ÕÌÅ ÏÆ ,Á×ȭ ÌÏÏËÉÎÇ ÁÔ ÄÅÍÏÃÒÁÃÉÅÓ ɉÎÅ× ÁÎÄ ÏÌÄɊȟ 

the rule of law, independent media and a functional public sphere.  The Conference was 

officially opened by retired High Court Justice, the Hon. Michael Kirby AC  

CMG, and included speakers and attendees from Australian and overseas universities, 

and representatives of the media industry. Speaking at the conference on behalf of 

RoLIA, 2Ï,)!ȭÓ #%/ 2ÉÃÈÁÒÄ 'ÉÌÂÅÒÔ ÇÁÖÅ Á ÐÒÅÓÅÎÔÁÔÉÏÎ ×ÈÉÃÈ ÏÕÔÌÉÎÅÄ 2Ï,)!ȭÓ 

advocacy on the rule of law including comments on the need to protect journalist 

sources and the need for caution in legislating for a tort of privacy (these matters were 

covered in a ÐÁÐÅÒ ×ÒÉÔÔÅÎ ÂÙ 2Ï,)!ȭÓ 0ÒÅÓÉÄÅÎÔȟ 2ÏÂÉÎ 3ÐÅÅÄɊȢ 

 

 

 

 

 

 

RoLIA CEO, Richard Gilbert, addresses the UNSW Conference on 6 September 2011 
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CONFERENCE ON THE REGULATION AND DISCLOSURE OF INFORMATION ɀ MACQUARIE UNIVERSITY 

18  NOVEMBER 2011   

RoLIA also supported and sponsored a conference convened by the Centre for Legal 

Governance at Macquarie Law School and the Australian Academy of Law on the 

regulation and disclosure of information. Among a list of high profile speakers was 

Julian Assange's London solicitor, Jennifer Robinson. The conference included 

discussion on governance and regulation, legal developments relating to whistle 

blowing, censorship and classification, and the interaction between journalism and the 

public interest. 

                                          

 

 

 

 

 

 

 

 

 

Jennifer Robinson (formerly solicitor to Julian Assange) right, and RoLIA Research 

Officer, Laura Hicks at the Macquarie Conference. 
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JUDICIAL REFLECTIONS ON THE RULE OF LAW 

Vice-Chair of RoLIA, Malcolm Stewart, interviewed former Chief Justice of New South 

Wales, the Hon. James Spigelman AC QC on 13 May 2011 just prior to his retirement.  

The interview comprised of his reflections on the rule of law and was televised on Sky 

Television on Thursday, 28 July 2011 and is now posted on You Tube. 

 

 

WEBSITE  

RoLIA maintains the website: www.ruleoflaw.org.au. The website contains all of 2Ï,)!ȭÓ 

published documents, videos and sound bites as well as those of others who have 

published important works and made statements on the rule of law.  The two most 

important  tabs are the Key Documents and the Media Centre tabs. 

Ȭ+ÅÙ $ÏÃÕÍÅÎÔÓȭ ÃÏÎÔÁÉÎÓ 2Ï,)! ÄÏÃÕÍÅÎÔÓ ÓÕÃÈ ÁÓ ÔÈÅ 2ÅÇÕÌÁÔÏÒ 3ÕÒÖÅÙȠ 2Ï,)! 

3ÕÂÍÉÓÓÉÏÎÓȠ 2Ï,)!ȭÓ ÒÕÌÅ ÏÆ ÌÁ× Ȭ%ÓÓÅÎÔÉÁÌ 2ÅÁÄÉÎÇȭ ÓÕÇÇÅÓÔÉÏÎÓȠ ÁÎÄ ÒÕÌÅ ÏÆ ÌÁ× ÊÏÕÒÎÁÌ 

articles and speeches that RoLIA advises contacts to read. 

4ÈÅ Ȭ-ÅÄÉÁ #ÅÎÔÒÅȭ ÔÁÂ ÃÏÎÔÁÉÎÓ ÍÅÄÉÁ ÃÌÉÐÓȟ ÔÒÁÎÓÃÒÉÐÔÓ ÁÎÄ ÌÅÔÔÅÒÓ ×ÈÉÃÈ ÉÎÖÏÌÖÅ 2Ï,)! 

and RoLIA press releases. During the period under review RoLIA made 16 press 

releases. In addition 50 media clips in which RoLIA featured were posted on our site. 

)Î ςπρρ 2Ï,)! ÁÄÄÅÄ Á ÎÅ× ÓÅÃÔÉÏÎȟ Ȭ,ÅÇÁÌ 3ÔÕÄÉÅÓȭȟ ÔÏ ÔÈÅ ×ÅÂÓÉÔÅȢ   This new addition 

provides year 11 and 12 legal studies teachers and students with RoLIA authored 

resources such as slide presentations.  RoLIA intends to extend this program in 2012 

and include varied mediums such as Youtube videos and Prezi presentations to the 

resource library.  

TWITTER  

In April 2011, RoLIA joined the social networking site Twitter. We have been using this 

site to update our network contacts about RoLIA activities, as well as to meet 

electronically and contact international organisations also concerned about rule of law 

issues. RoLIA has tweeted on media independence, funding of the Australian Law 

Reform Commission (ALRC), model litigant rules, internet privacy and the scrutiny of 
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government agencies. Thus far RoLIA has made more than 53 tweets in commenting on 

rule of law issues and announcing key events and developments. 

The page can be viewed at http://www.twitter.com/RoLAustralia  

EMAIL NETWORK 

RoLIA has developed an extensive email network of more than 1,400 contacts in the 

community, the legal profession, parliaments, universities and the media.  Participants 

are notified of the posting of important new documents to the RoLIA website and other 

relevant news items.  During the period under review RoLIA sent more than 20 news 

emails to the contact network. 

http://www.twitter.com/RoLAustralia
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Universities  

UNIVERSITY LAW SCHOOLS  

Sydney University (SU) 

In October 2011 RoLIA and the SU Law Faculty made a joint announcement of the 

appointment of retired Federal Court Justice the Hon. Kevin Lindgren QC as Rule of Law 

Adjunct Professor in the Law Faculty at the University of Sydney.  The Rule of Law 

Adjunct Professor will deliver a series of lectures on the rule of law to undergraduate 

and post graduate students, and also provide advice to the Faculty on rule of law 

curriculum matters. 

In addition RoLIA and the University will work together in identifying opportunities 

within the University to promote the rule of law in convening conferences, workshops 

and publishing papers relating to the lecture series. The projects and activities will be 

developed and released at the commencement of each calendar year.   

University of New South Wales (UNSW) 

RoLIA sponsored and assisted UNSW in the development of its Media, Democracy and 

the Rule of Law Conference which was convened on 6 September 2011.  RoLIA 

congratulates the Law Faculty at UNSW on its initiative and foresight in convening this 

conference, which included a range of quality speakers from the media, Australian 

universities and overseas institutions, and coincided with a major national debate on 

the role of the media and whether it should be the subject of additional regulation. Some 

weeks after the Conference the Federal Government made two announcements on the 

media - one on whether there should be a statutory tort for invasions of privacy and the 

other was the establishment of an inquiry into the print media to be chaired by a retired 

Federal Court judge, The Hon. Raymond Finklestein QC.  

 

University of Queensland (UQ) 

RoLIA is collaborating with the UQ on two key matters to enhance teaching on the rule 

of law in the Law Faculty.   

In April 2012 RoLIA and UQ with the support of the Queensland Bar will convene a rule 

of law conference. Two themes will be covered ɀ the rule of law and the duty to the 

court and the rule of law and land and vegetation management laws in Queensland. 

In 2012 RoLIA will sponsor a rule of law essay prize for UQ students studying the 

Constitutional Law unit. 
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University of Technology Sydney (UTS) 

2Ï,)!ȭÓ ÌÅÔÔÅÒ ÔÏ ÔÈÅ %ÄÉÔÏÒ ÒÅÇÁÒÄÉÎÇ ÔÈÅ (ÅÉÎÚ #ÁÓÅ ×ÁÓ ÐÕÂÌÉÓÈÅÄ ÉÎ ÔÈÅ !ÕÓÔÒÁÌÉÁÎ 

Financial Review on 11 June 2010 and was used by the UTS as the context for a law 

essay for students.  The essay question was: 

In March 2010 the Australian Competition and Consumer Commission (ACCC) required H J Heinz Company 

Australia Limited to donate cans of pineapple to charity as recompense for misleading and deceptive 

conduct.  

Commenting on this decision Mr. Richard Gilbert, Chief Executive of the Rule of Law Institute of Australia 

×ÒÏÔÅȡ Ȭ%ÖÅÒÙÏÎÅ ÓÈÏÕÌÄ ÂÅ ÅÑÕÁÌ ÂÅÆÏÒÅ ÔÈÅ ÌÁ× ÁÎÄ ÓÕÂÊÅÃÔ ÔÏ ÔÈÅ ÓÁÍÅ ÒÁÎÇÅ ÏÆ ÐÅÎÁÌÔÉÅÓ ÆÉØÅÄ ÂÙ 

0ÁÒÌÉÁÍÅÎÔ ÁÓ ÄÅÔÅÒÍÉÎÅÄ ÂÙ Á ÃÏÕÒÔȢȭ Richard Gilbert, letter published in The Australian Financial Review, 11 June 2010. 

Critically evaluate this statement with reference to either the history of the rule of law or current rule of law 

issues. 

The Institute looks forward in 2012 to working further wit h Universities and increasing 

the number of collaborative initiatives to engage students on the relevance and 

significance of the rule of law in Australia. 
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H IGH SCHOOLS 

)Î ςπρρ 2Ï,)! ÁÄÄÅÄ Á ÎÅ× ÓÅÃÔÉÏÎ ÔÏ ÉÔÓ ×ÅÂÓÉÔÅ Ȱ,ÅÇÁÌ 3ÔÕÄÉÅÓȱȢ 

In this section the Institute provides materials for school students to learn about the 

rule of law and how it interacts with the Australian legal system. RoLIA has created and 

maintained relationships with key legal studies teaching bodies in Australia to facilitate 

and encourage the use of RoLIA resources in the classroom.  

2ÉÃÈÁÒÄ 'ÉÌÂÅÒÔȟ 2Ï,)!ȭÓ #%/ȟ ×ÁÓ ÉÎÖÉÔÅÄ ÔÏ ÁÔÔÅÎÄ ÔÈÅ 2011 NSW Legal Studies 

Conference and presented a speeÃÈ ÁÎÄ ÓÌÉÄÅÓ ÏÎ ÔÈÅ ÔÏÐÉÃ ÏÆ Ȭ#ÁÓÅ 3ÔÕÄÉÅÓ ÏÎ the Rule 

of Law and Their Relevance to Legal SÔÕÄÉÅÓȭȢ 4ÈÏÓÅ ÓÌÉÄÅÓ ×ÅÒÅ ÔÈÅÎ ÁÒÒÁÎÇÅÄ ÁÓ Á ÓÅÔ 

of materials with student questions, for High School legal studies students for years 11-

12, applicable to each state in Australia.  

The slides were published on the RoLIA website, and covered crucial rule of law issues 

such as: the history of the rule of law, the flood of legislation, scrutiny of legislation, the 

rule of law in relation to Stern Hu, Ark Tribe and Paul Hogan, as well as journalistic 

privilege and shield laws. 

RoLIA released a document and set of slides on Henry VIII clauses, a type of clause 

which allows subordinate legislation (regulations) to amend primary legislation (Acts), 

in effect allowing laws to be made by whomever is tasked with defining the regulations, 

generally the Executive.  This entails a shift of legislative power from the Legislature 

and is detrimental to the separation of powers in Australia. RoLIA argues for the 

reduced use of these clauses.  After observing the multiple introductions of these 

clauses noted almost monthly by the Senate Scrutiny of Bills Committee, it is clear that 

more work needs to be done in this area. 

2Ï,)! ÁÌÓÏ ÈÁÓ ÐÕÂÌÉÓÈÅÄ ÓÌÉÄÅÓ ÏÎ ÔÈÅ Ȭ/ÕÔÌÁ× -ÏÔÏÒÃÙÃÌÅ 'ÁÎÇ ÃÁÓÅȠ Wainohu v New 

South Walesȭ which explains the rule of law implications of the Crimes (Criminal 

Organisations Control) Act 2009 (NSW) in controlling and monitoring Motorcycle gang 

members. In addition, RoLIA has published slides on the ability for accused persons in 

NSW to request a Judge only trial, raising trial by jury issues related to the rule of law.  

RoLIA has made contact with States and Territory Education authorities and teacher 

associations offering to assist with educational materials and resources for Legal 

Studies teachers. In 2012 RoLIA anticipates supporting the professional teacher 

associations in a number of states in relation to student rule of law essay topics and 

awards and teacher excellence awards.  Consequently, we plan to support Excellence 

Awards in the teaching of legal studies in NSW and Victoria, and offer prizes for 

excellence in rule of law essay writing in Queensland. We will liaise with other states 

where legal studies is taught with a view to offering similar assistance.  
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3. SPECIFIC ISSUES 

  

MODEL LITIGANT RULES 

In civil litigation the Federal Government or its agencies such as the Australian Taxation 

Office (ATO), the Australian Securities and Investments Commission (ASIC) and the 

Australian Competition and Consumer Commission (ACCC) are subject to a duty to act 

as a model litigant. This is a result of the vast disparity between the financial, 

informational and human resources available to the Federal Government and its 

agencies.   

The obligation on the Commonwealth to act as a model litigant can be traced to 

Melbourne Steamship Co Ltd v Moorehead (1912) 15 CLR 333. However it is now 

enshrined by legislation.  

Following amendments made to the Judiciary Act in 1999 the Attorney General has the 

ability to issue Directions relating to the litigation of civil cases by Government 

agencies,1 under this power the Attorney General drafted the Model Litigant Rules.  The 

Directions ÅÓÔÁÂÌÉÓÈÅÄ ÔÈÅ /ÆÆÉÃÅ ÏÆ ,ÅÇÁÌ 3ÅÒÖÉÃÅÓ #ÏÏÒÄÉÎÁÔÉÏÎ ȬÔÏ ÁÓÓÉÓÔ ɍÔÈÅ Attorney 

GÅÎÅÒÁÌɎ ÉÎ ÄÉÓÃÈÁÒÇÉÎÇ ɍÈÉÓɎ &ÉÒÓÔ ,Á× /ÆÆÉÃÅÒ ÒÏÌÅȭȢ2  

Under section 55ZH of the Judiciary Act 1903 (Cth) the Attorney-General enacted the 

Legal Services Directions 2005 Appendix B, The Model Litigant Rules. The Model Litigant 

rules place an obligation on the Commonwealth to act as a model litigant. The rules 

Ȱrequire more than merely acting honestly and in accordance with the law and court 

rulesȱȢ3 

RoLIA has for some time been concerned about the Model Litigant Rules, and their 

impact on Commonwealth litigation strategies, during its routine monitoring of the 

media commentary as well as Federal Court and AAT decisions, some of which were 

extremely critical of the Commonwealth litigation practices.  RoLIA has called on the 

Government to review these Rules as it considers that both the rules and their 

administration need to be amended to ensure greater adherence of Commonwealth 

agencies to best practice litigation. 

The Office of Legal Services Coordination (OLSC), established within the Attorney-

'ÅÎÅÒÁÌȭÓ $ÅÐÁÒÔÍÅÎÔȟ ÁÓÓÉÓÔÓ ȬÔÈÅ !ÔÔÏÒÎÅÙ-General in relation to his responsibilities for 

                                                        
1 Section 55ZF Judiciary Act 1903 
2 Ibid. 
3 Model Litigant Rules Note Number 2. See also the Joint Committee Corporations and Financial Services, 

Hansard 11 March 2011, CFS 12. 
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legal services to the #ÏÍÍÏÎ×ÅÁÌÔÈȭ4 providing guidance notes and educational 

functions.5 The OLSC becomes aware of breaches through self-reporting by government 

agencies, judicial comments, media reports or complaints made directly to the OLSC.6  

The OLSCȭÓ role is to investigate alleged breaches of the Rules7 and brief the Attorney-

General on the details of any substantiated breaches.8 The Attorney General can impose 

sanctions for breaches of the Rules.9  There is no indication in the Legal Services 

Directions what amounts to Á ȬÓÁÎÃÔÉÏÎȭȢ 0ÁÒÔ σ ÏÆ ÔÈÅ ,ÅÇÁÌ 3ÅÒÖÉÃÅÓ $ÉÒÅÃÔÉÏÎÓ ÐÒÏÖÉÄÅÓ 

the only indication. It states; 

 Ȭ4ÈÅ !ÔÔÏÒÎÅÙ-General may impose sanctions for non-ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÔÈÅ $ÉÒÅÃÔÉÏÎÓȭȢ 

Note:  Examples demonstrating the range of sanctions and the manner in which OLSC 

approaches allegations of a breach of the Directions are set out in the Compliance 

Strategy for Enforcement of the Legal Services Directions. Complaints alleging a breach of 

the Directions may be made to OLSC at olsc@ag.gov.au. 

 

(Ï×ÅÖÅÒȟ ÁÃÃÏÒÄÉÎÇ ÔÏ ÔÈÅ /,3# ×ÅÂÓÉÔÅ ÔÈÅÙ ÁÒÅ ȬÃÕÒÒÅÎÔÌÙ ÒÅÖÉÅ×ÉÎÇ ÔÈÅ Compliance 

and Enforcement StrategyȭȢ10  

Furthermore, under the Directions section 14.2 states that where the Commonwealth 

enters into contracts for legal services: 

Ȭ!ÇÅÎÃÉÅÓ ÁÒÅ ÔÏ ÉÎÃÌÕÄÅ Á provision stating that the contract includes 

appropriate penalties in the event of a breach of the Directions to which the legal 

services provider has contributed, including the termination of the contract in an 

ÁÐÐÒÏÐÒÉÁÔÅ ÃÁÓÅȭ. 

In both cases, there is no information available on the sanctions imposed by the 

Attorney-General. The contracts for legal services are not public documents and RoLIA 

is concerned about the lack of transparency of the enforcement strategies for breaches 

of  the Rules. 

The issue of non-compliance cannot be raised in proceedings, except by, or on behalf of, 

the Commonwealth11 ÁÎÄ ÔÈÉÓ ÍÅÁÎÓ ÔÈÅÒÅ ÉÓ Á ÈÅÁÖÙ ÏÎÕÓ ÏÎ ÔÈÅ !ÔÔÏÒÎÅÙ 'ÅÎÅÒÁÌȭÓ 

department to investigate and enforce compliance.  

                                                        
4 Explanatory Memorandum, Judiciary Amendment Bill 1998 (Cth), 8. 
5 Joint Committee on Corporations and Financial Services, Hansard 11 March 2011, CFS 12.  
6 Joint Committee on Corporations and Financial Services, 11 March 2011, CFS 17. 
7 Office of legal Services Coordination, Guidance Note No 3, Office of Legal Services Coordination Website 

<http://www.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment_LegalServicesDirections2005> 

accessed on 11 August 2011. 
8 s55ZG (2) of Judiciary Act 1903. 
9 Part 3 of the Legal Services Directions 2005. 
10 See Attorney Generalôs Department website < 

http://www.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment_Complianceandenforcementstrategy 

> accessed 11 August 2011. 
11 s55ZG(3) Judiciary Act 1903. 

mailto:olsc@ag.gov.au
http://www.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment_LegalServicesDirections2005
http://www.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment_Complianceandenforcementstrategy
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During the Joint Committee on Corporations and Financial Services, Hansard 11 March 
2011, CFS 12 the Attorney Generals Department was asked about the role of the OLSC to 
investigate breaches. A representative from the Department stated: 
 

Ȭ×Å ÁÒÅ Á ÓÍÁÌÌÅÒ ÒÅÇÕÌÁÔÏÒȢȢȢ 4ÈÅ ÇÅÎeral kind of staffing profile in the office 

would be about 14 people...In terms of the way we approach compliance with 

ÔÈÅ ÄÉÒÅÃÔÉÏÎÓȟ ×Å ÈÁÖÅ ÔÏ ÖÅÒÙ ÍÕÃÈ ÂÅ ÓÅÌÅÃÔÉÖÅ ÉÎ ÏÕÒ ÁÐÐÒÏÁÃÈȭ (Italics 

added).12 

ȬÉÔ ÉÓ ÎÏÔ ÒÅÁÌÌÙ ÔÈÁÔ ÐÒÏÄÕÃÔÉÖÅ ÆÏÒ ÕÓ ÔÏ ÓÃÁÎ ÎÅ×spapers and then ring 

agencies...We kind of put our efforts into the front end of trying to help people 

ÕÎÄÅÒÓÔÁÎÄ ÈÏ× ÔÏ ÃÏÍÐÌÙȭȢ13  

RoLIA is concerned with the adequacy of OLSC resources to investigate breaches and 

the impact this may be having on the overall perception of the importance of the Model 

Litigant Rules.  

4ÈÅ ÏÆÆÉÃÅ ɍÏÆ ,ÅÇÁÌ 3ÅÒÖÉÃÅÓ #ÏÏÒÄÉÎÁÔÉÏÎɎ ȣ×ÁÓ ÏÒÉÇÉÎÁÌÌÙ ÓÔÁÆÆÅÄ ÂÙ ÏÎÌÙ ÔÈÒÅÅ 

people. Given that the Commonwealth manages some 15,000 pieces of litigation 

per year, it was and continues to be our concern that this function could not be 

adequately performed with the resources allocated. Now the Government has 

said that it will apply six staff to this function. However, it is fair to say that our 

concerns...still remain in respect of the administration of the directions under 

ÔÈÉÓ ÐÁÒÔ ÏÆ ÔÈÅ ÇÏÖÅÒÎÍÅÎÔȭÓ ÐÒÏÐÏÓÁÌȭȢ14 

 Ȭ)Î ÅÓÓÅÎÃÅȟ ÍÏÄÅÌ ÌÉÔÉÇÁÎÔ ÒÕÌÅÓ ×ÉÌÌ ÂÅÃÏÍÅ ÍÅÁÎÉÎÇÌÅÓÓ ÉÆ ÔÈÅÒÅ ÉÓ ÉÎÁÄÅÑÕÁÔÅ 

means to enforce them...the Government should agree to increase the resources 

of the Office of Legal Services Coordination to ensure it can meet the full range of 

ÆÕÎÃÔÉÏÎÓ ÉÎÔÅÎÄÅÄ ÆÏÒ ÉÔȭȢ15 

The Attorney-GenÅÒÁÌȭÓ $ÅÐÁÒÔÍÅÎÔ !ÎÎÕÁÌ 2ÅÐÏÒÔÓ publish statistical data on breaches 

to the Directions.16 From 2003 to 2009 the Annual Reports provided information on the 

number of breaches investigated per year, as shown in Table 1 below. It is important to 

note that the 2009-2010 Annual Report did not disclose data or make any statement on 

compliance with the Legal Services Directions.  Following media articles prompted by 

RoLIA on this change in practice, the Department released data for 2009-2010 and 

2010-2011.  However, the data is in a different format which does not allow direct 

comparison with earlier years as per the data in the following chart reported by RoLIA. 

 

                                                        
12 Ibid. 
13 Ibid, CFS15. 
14 Senator Bolkus Second Reading Speech, 8th March 1999, Senate Hansard, 2402. 
15 Ibid, 2403. 
16 OLSC, Guidance Note No 3, see above n 14. 
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Number of Breaches of the Legal Services Directions as reported in the Attorney -
General Department Annual Reports 2003 -2004 to 2009 -2010:  

 

 

An Australian National Audit Office (ANAO) Report stated that the OLSC relies heavily 

on reporting either by agencies or by complaints from other sources.17 However, it is 

important to note that there is no formalised complaints system. ANAO further reported 

that the Office does not commonly discover breaches,18 (as opposed to breaches being  

reported by agencies) ÁÎÄ ȬÄÏÅÓ ÎÏÔ ÐÒÏÁÃÔÉÖÅÌÙ ÍÏÎÉÔÏÒ ÁÇÅÎÃÙȭÓ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÔÈÅ 

$ÉÒÅÃÔÉÏÎÓȭȢ19  

4ÈÅ "ÌÕÎÎ +ÒÉÅÇÅÒ ȬReview of Commonwealth Legal Services Procurement Ȭ20 noted 

Ȭɍ4ɎÈÅ ,ÅÇÁÌ 3ÅÒÖÉÃÅÓ $ÉÒÅÃÔÉÏÎÓȢȢȢÐÒÏÖÉÄÅ ÌÉÔÔÌÅ ÉÎ ÔÈÅ ×ÁÙ ÏÆ ÁÓÓÉÓtance to those agencies 

ÉÎ ÁÃÈÉÅÖÉÎÇ ÔÈÅ ÄÅÌÉÖÅÒÙ ÏÆ ÅÆÆÉÃÉÅÎÔ ÁÎÄ ÅÆÆÅÃÔÉÖÅ ÌÅÇÁÌ ÓÅÒÖÉÃÅÓȭȢ21 

The Australian ÐÕÂÌÉÓÈÅÄ ÁÎ ÁÒÔÉÃÌÅ ÔÉÔÌÅÄ Ȭ&ÅÄ !ÇÅÎÃÉÅÓ ÁÃÃÕÓÅÄ ÏÆ ÃÏÖÅÒ-ÕÐ ÏÆ ÂÒÅÁÃÈÅÓȭ 

ɉρς !ÕÇ ςπρρɊ ×ÈÉÃÈ ÒÅÐÏÒÔÅÄ ÏÎ 2Ï,)!ȭÓ ÒÅÓÅÁÒÃÈ ÉÎÔÏ ÔÈÅ ÆÁÉÌÕÒÅ ÏÆ ÔÈÅ !ÔÔÏÒÎÅÙ-

'ÅÎÅÒÁÌȭÓ $ÅÐÁÒÔÍÅÎÔ ÔÏ ÒÅÐÏÒÔ ÏÎ ÔÈÅ ÍÏÄÅÌ ÌÉÔÉÇÁÎÔ ÂÒÅÁÃÈÅÓ ÉÎ ÔÈÅ ςππω-2010 annual 

report. The article further reported that the Attorney-General Robert McClelland had 

                                                        
17 ANAO Legal Services Arrangements in the Australian Public Service Audit Report No 52 (2005), 5.12. 
18 Ibid. 
19 Ibid. 
20 Anthony Blunn and Sibylle Krieger, Review of Commonwealth Legal Services Procurement, 2009  

<http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+
OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT

+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF > accessed on 

11th August 2011. 
21 Ibid, 27 [para 47]. 

http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF
http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF
http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF
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ÓÁÉÄ Ȭ) ÈÁÖÅ ÒÅÑÕÅÓÔÅÄ ÕÒÇÅÎÔ ÂÒÉÅÆÉÎÇÓ ÆÒÏÍ ÍÙ ÄÅÐÁÒÔÍÅÎÔ ÁÓ ÔÏ ÔÈÅ ÃÁÓÅÓ ÒÁÉÓÅÄ ÂÙ ÔÈÅ 

2ÕÌÅ ÏÆ ,Á× )ÎÓÔÉÔÕÔÅ ÁÎÄ ÔÏ ÔÈÅ ÒÅÐÏÒÔÉÎÇ ÏÆ ÔÈÅÓÅ ÂÒÅÁÃÈÅÓȭȢ 2Ï,)! ÓÔÁÔÅÄ ÔÈÁÔ ÔÈÅ 

issues that were uncovered justified a review by the Australian Law Reform 

Commission or the Administrative Review Council.   

RoLIA will continue to advocate on the need for a thorough review of the substance and 

administration of the Model Litigant Rules. 
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PRIVACY AND FREEDOM OF EXPRESSION  

INVASION OF PRIVACY  

In response to the Federal Government release of an Issues Paper on a Commonwealth 

Statutory Cause of Action (SCOA) for Serious Invasion of Privacy (September 2011) 

RoLIA made a detailed submission on its views. Also RoLIA, wrote to the Minister for 

0ÒÉÖÁÃÙ ÁÎÄ &ÒÅÅÄÏÍ ÏÆ )ÎÆÏÒÍÁÔÉÏÎȟ ÔÈÅ (ÏÎ "ÒÅÎÄÁÎ /ȭ#ÏÎÎÏÒ -0ȟ ÓÅÅËÉng examples 

of instances where there had been serious invasions of privacy which had given cause 

for the Government to release its Issues Paper. The Minister responded advising RoLIA 

that: 

Ȭ)Î ÒÅÌÁÔÉÏÎ ÔÏ ÙÏÕÒ ÐÒÏÐÏÓÁÌ ÆÏÒ ÁÎ ÁÎÁÌÙÓÉÓ ÏÆ ÍÅÄÉÁ ÁÒÔÉÃÌÅÓȟ ÔÈÅ 'ÏÖÅÒÎÍÅÎÔ 

does not propose to undertake such an identification exercise.  As I have noted 

publicly, a SCOA would be directed at providing remedies for serious invasions of 

privacy, rather than at the media or at printed news articles in particular.  In any 

event, it would not be possible to identify circumstances or articles that would be 

ȬÃÁÕÇÈÔȭ ÂÙ Á 3#/! ÕÎÔÉÌ ÔÈÅ ÅÌÅÍÅÎÔÓ ÏÆ ÔÈÅ ÃÁÕÓÅ ÏÆ action are determined.  At 

this stage the Government is seeking comment upon the proposals for those 

elements.  As you and your Institute would also appreciate, it would not be 

appropriate for the executive government to adjudge which cases would be 

caught bÙ ÁÎÙ 3#/! ÔÈÁÔ ÍÁÙ ÂÅ ÐÕÒÓÕÅÄȢȭ 

Without practical examples of where the statutory tort would operate it is difficult to 

see the need or required content of a statutory tort. 

The RoLIA submission on the Issues paper noted that privacy is notoriously hard to 

define because it covers a range of different issues and human rights i.e. freedom of 

expression and freedom of the press. 

The major issue is the extraordinary growth in the electronic storage of private 

information and the ability to electronically transmit that information.  This has created 

a major challenge to the privacy of ordinary Australians. 

That challenge can only be properly dealt with on a comprehensive basis by Federal 

legislation which covers: 

¶ Ensuring robust security for the storage of the private information.  
¶ Limiting the collection of private information.  
¶ Limiting access to electronically stored private information.  
¶ Limiting the use of electronically stored private information.  
¶ Progressive deleting of electronically stored private information.  
¶ Compulsory notifying individuals of what private information about them is 

electronically stored. 
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It is no answer to simply confer a statutory tort to sue after the event.  

The other privacy issues require tailored solutions and it is considered that the 

conferral of a statutory privacy tort is also not one of them. 

At best, a statutory privacy tort is a blunt instrument for a limited number of wealthy or 

famous Australians, who have the time, fortitude and the resources to go to court; all of 

which the public underwrites by funding the high cost of our court system. 

A privacy tort necessarily entails an individual going to court with all of the litigation 

consequences: 

¶ uncertainty  
¶ risks of losing 
¶ high legal costs 
¶ court delays  
¶ time of the party concerned 
¶ use of expensive and limited court resources 

 

and perhaps more importantly, with privacy litigation, the prospect of greater publicity 

to the matter which the person concerned wants to keep private. 

RoLIA considers that Australia should agree with the 2010 Report of New Zealand Law 

Reform Commission and leave the development of a privacy tort to the courts for the 

reasons that: 

¶ The common law has the great advantage that in a fast moving area judges can 
make informed decisions on actual cases as they arise. 
 

¶ Privacy is particularly fact-specific.  As has been said in the UK each case requires 
an intense focus on the individual circumstances.  The common law is well suited 
to that task. 
 

¶ The common law is flexible and can thus develop with the times. 
 

¶ A statutory privacy tort has the risk that what is enacted today may be out of 
date tomorrow (with the long waiting time for the enactment of new legislation 
in Australia, this presents a major problem to quickly amend a statutory privacy 
tort  to address changed circumstances).  
 

¶ To avoid the problem of statutory privacy tort being quickly out of date, it would 
have to be drafted in open-ended terms and this might end up being a straight 
jacket for judicial development or judicial censorship of the freedom of 
expression and the media. 
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¶ There is no evidence that the current state of Australian common law is causing 
practical difficulties to anyone. 

 

Further to this, RoLIA notes that a statutory tort of privacy would further constrict the 

right to  free speech.  The proposed Bill makes no reference to freedom of the press or 

freedom of speech and only states that the protection of privacy must be balanced 

against other important interests.  If the Bill passes in its current form it is likely that 

not only would the press be stifled but individuals would be liable to damages and 

injunctions for disclosing literal truths.  It would be immaterial that the discloser acted 

bona fide in making the disclosure, the information was not confidential, the 

infor mation may already have been made public as long as the individual whom the 

disclosure was made in reference to would not have reasonably expected the 

information to be disclosed in the circumstances.  

SENATE INTERNET PRIVACY INQUIRY  

On 29 September 2010 RoLIA made a submission to the Senate Standing Committee on 

Environment, Communications and the Arts inquiry into the adequacy of internet 

privacy protections of Australians, specifically on media reports that the Government 

would introduce a mandatory internet data retention proposal. RoLIA called on the 

Committee to report on the veracity of this development and also to recommend on 

greater transparency and accountability in both the formulation and delivery of internet 

privacy and regulation policy. 

RoLIA notes that some evidence to this committee was given in-camera. Whilst there 

might be good reasons for in-camera hearings and evidence, RoLIA believes that 

generally committees should refrain from taking evidence in this form, as the 

proceedings of Parliament should be held in public as Parliament itself is an extension 

of a community whose political discourse should occur in an open and transparent 

manner. 

The Committee report was released on 7 April 2011 and was followed by a media 

release in which RoLIA commended the Committee, especially for its five step 

requirement contained in Recommendation 9 that the Government would need to 

complete before it could consider the data retention proposal. The five step 

requirement would bring enhanced transparency if there is a decision for retention. 

The Committee report at Page 64, in response to the RoLIA arguments on the proposed 

data retention, stated: 

4.52 The importance of accountability and appropriate oversight was also 

emphasized by the Rule of Law Institute.  
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FREEDOM OF THE PRESS 

In March-April 2011 it was reported that the New South Wales Crime Commission 

(NSWCC) had required two Sydney Morning Herald (SMH) journalists to surrender their 

mobile phones, SIM cards and telephone records.  This was apparently in response to 

SMH allegations that the NSWCC had been conspiring inappropriately with criminals 

and that the Police Integrity Commission had launched an investigation. The NSWCC 

had apparently begun proceedings to prevent the PIC from investigating. 

On March 23 2011, the SMH published an opinion piece by RoLIA President Mr Robin 

Speed, detailing the importance of freedom of the press for free speech in Australia and 

also discussing the new Federal laws aimed at protecting journalistic privilege and their 

lack of meaningful protection. RoLIA then published background material to the article 

on our website and sent a copy to our email contacts. 

The Federal Evidence Amendment (Journalists Privilege) Act 2011 provides for disclosure 

of a source if a court is satisfied that having regard to the issues to be determined in the 

proceedings before it the public interest in the disclosure of the identity of the source 

outweighs: 

¶ any likely adverse effect on the source and anyone else; and  

 

¶ the public interest in the communication of facts and opinion to the public by the 

media and the ability of the media to access the sources of facts. 

RoLIA believes the disclosure exception is too broadly based and lacks any certainty.  A 

source gets no comfort from knowing that disclosure depends upon a court ultimately 

deciding whether disclosure is in the public interest.  The source is not even a party to 

the proceedings to the court and how can he or she be effectively represented (and who 

pays for all that)?  In the view of the Institute, the Act should be immediately amended 

to provide that disclosure should only be ordered where national security is at stake. 

 RoLIA advocates that the NSWCC should not be able to continue without additional 

independent scrutiny.  It has no parliamentary oversight committee, and no committee 

has any responsibility for it.  In a letter to the SMH of 12 April 2011, RoLIA CEO, Richard 

Gilbert followed up on his 6 April appearance on SkyNews Business Channel LawTV and 

called for amendments to the Evidence Act to protect informants as well as a 

parliamentary review of the NSWCC to determine whether it needs an overhaul and 

oversight committee. The SMH had also published an earlier 19 March letter of RoLIA 

CEO, Richard Gilbert on the initial SMH reporting of the NSWCC demands. 
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LACK OF PROPER REVIEW OF NEW LEGISLATION  

Senate scrutiny of Bills Committee  (SSB) 

RoLIA has resubmitted its submission in the inquiry into the future of the SSB 

Committee. The inquiry had stalled during consideration of the new Joint Parliamentary 

Human Rights Committee. Our submission was published on 18 March 2011, and was 

comprised of information from our two previous submissions dated 24 June and 6 April 

2010. 

The SSB Committee has one of the most onerous of committee responsibilities in the 

Parliament as it scrutinises all of the Bills which are introduced into Parliament. The 

Committee examines whether bills: 

(i)  trespass unduly on personal rights and liberties; 
(ii)  make rights, liberties or obligations unduly dependent upon insufficiently 

defined administrative powers; 
(iii)  make rights, liberties or obligations unduly dependent upon non-reviewable 

decisions; 
(iv)  inappropriately delegate legislative powers; or 
(v)  insufficiently subject the exercise of legislative power to parliamentary scrutiny. 

  

The Committee tables a large number of reports commenting on provisions which are 

contrary to good law, most of the identified provisions are also not in line with the rule 

of law. It has identified numerous instances of Henry VIII clauses in Bills.  As a 

consequence of this, RoLIA published a brief on Henry VIII clauses which is now 

available on the RoLIA website.  RoLIA also commended the Committee in its extensive 

work on the National Vocation Education and Training Regulator Bill 2010 in a media 

release on 8 March 2011, and cited the SSB Committee report in our two submissions to 

the Senate Education, Employment and Workplace Relations Committee on the Bills. 

ROLIA SENATE ESTIMATES REPORTS  

RoLIA published a third report on the Senate Estimates hearings, covering the October 

2010 hearings, and maintains an active interest in Estimates matters. 

Again, RoLIA has recorded that the agencies continually fail to return their answers on 

notice by the date as set by Senate Orders.  RoLIA believes that regulatory agencies need 

to respond to parliamentary questions with the same degree of rigour, accountability 

and punctuality which they expect from those organisations and individuals who are the 

subjects of regulation. RoLIA notes that there have been some improvements in the 

accountability and transparency domain, viz: 

¶ ASIC and the ATO have now published data on their use of coercive powers in 

answers to estimates questions. 
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¶ Some agencies now return answers before the dates set under Senate Orders 

Attendance of public officials at senate enquiries  

On 28 October 2009 the Senate passed a resolution requiring the then President of Fair 

Work Australia, The Hon. Justice Geoffrey Giudice, to appear and answer questions at all 

future estimates hearings held by the Senate Education, Employment and Workplace 

Relations Legislation Committee22. At the Budget Estimates Hearings on 1 June 2010 

Justice Giudice requested that the Senate reconsider its order requiring his attendance. 

In a statement tendered to the Committee Justice Giudice stated that he did not possess 

appropriate control and authority to answer questions23 ÁÎÄ ÃÌÁÉÍÅÄ ÔÈÁÔ ÔÈÅ 3ÅÎÁÔÅȭÓ 

ÒÅÓÏÌÕÔÉÏÎ ȬÐÕÔ ÔÈÅ ÉÎÄÅÐÅÎÄÅÎÃÅ ÏÆ &ÁÉÒ 7ÏÒË !ÕÓÔÒÁÌÉÁ (FWA) ÁÔ ÓÅÒÉÏÕÓ ÒÉÓËȭ24 due to 

the inherently political nature of the questions during estimates.25 The FWA President 

commented on the offences under the Fair Work Act 2009 ×ÈÉÃÈ ȬÇÕÁÒÁÎÔÅÅȢȢȢÆÒÅÅÄÏÍ 

ÆÒÏÍ ÏÕÔÓÉÄÅ ÉÎÆÌÕÅÎÃÅ ÉÎ ÔÈÅ ÐÅÒÆÏÒÍÁÎÃÅ ÏÆ ÆÕÎÃÔÉÏÎÓȭȢ26 

Under the rule of law it is important that government agencies are held accountable for 

ÔÈÅÉÒ ÁÃÔÉÏÎÓȢ 3ÅÎÁÔÅ %ÓÔÉÍÁÔÅÓ #ÏÍÍÉÔÔÅÅ ÈÅÁÒÉÎÇÓ ÐÒÏÖÉÄÅ Ȭ×ÉÄÅ ÒÁÎÇÉÎÇ ÓÃÒÕÔÉÎÙ ÏÆ 

the operations of government agencies...seen as an effective and essential means of 

ensuring accountabiliÔÙȭȢ27 The Institute considers that the President of FWA is 

accountable to the Parliament under s652 of the Fair Work Act 2009 in his duty to 

ÐÒÏÖÉÄÅ !ÎÎÕÁÌ 2ÅÐÏÒÔÓ ÔÏ ÔÈÅ -ÉÎÉÓÔÅÒȟ ÌÉËÅ×ÉÓÅȟ ÔÈÅ 3ÅÎÁÔÅ ȬÅÓÔÉÍÁÔÅÓ ÐÒÏÃÅÓÓ ÉÓ ÆÏÒ ÔÈÅ 

purpose of seeking explaÎÁÔÉÏÎÓ ÒÅÌÁÔÉÎÇ ÔÏ ÉÔÅÍÓ ÏÆ ÐÒÏÐÏÓÅÄ ÅØÐÅÎÄÉÔÕÒÅȭȢ 28 The Clerk 

ÏÆ ÔÈÅ 3ÅÎÁÔÅ ÓÔÁÔÅÄ ÔÈÁÔ *ÕÓÔÉÃÅ 'ÉÕÄÉÃÅȭÓ ÓÔÁÔÅÍÅÎÔ ÓÕÇÇÅÓÔÅÄ ÔÈÁÔ ÈÅ ÓÈÏÕÌÄ ȬÂÅ 

ÐÒÏÔÅÃÔÅÄ ÆÒÏÍ ÔÈÅ ȬÄÉÓÔÕÒÂÁÎÃÅȭ29 ÏÆ ÁÐÐÅÁÒÉÎÇ ÂÅÆÏÒÅ Á ÐÁÒÌÉÁÍÅÎÔÁÒÙ ÃÏÍÍÉÔÔÅÅȭ ÁÎÄ 

ȬÃÏÕÌÄ ÎÏÔ ÂÅ ÓÅÒÉÏÕÓÌÙ ÁÒÇÕÅÄȭȢ30 

REGULATORS PLEADING IMMUNITY FROM ANSWERING QUESTIONS  

During the Senate Standing Committee on Economics 31 May -2 June 2011 Senator 

Bushby asked the Australian Prudential Regulation Authority (APRA) eleven questions 

relating to the MTAA superannÕÁÔÉÏÎ ÆÕÎÄȢ 4ÈÅ ÑÕÅÓÔÉÏÎÓ ÒÅÌÁÔÅÄ ÔÏ ȬÈÏ× ÍÕÃÈ !02! 

ÈÁÄ ÐÁÉÄ ÆÏÒ ÔÈÅ ÃÏÎÓÕÌÔÁÎÔ ÔÏ ÒÅÖÉÅ× -4!!ȟ ÁÎÄ ×ÈÁÔ ÐÏ×ÅÒÓ ÉÔ ÈÁÄ ÃÏÎÆÅÒÒÅÄȭȢ31 APRA 

refused to answer nine of the questions.32 Ȭ!02! ÓÁÉÄ ÉÔ ×ÁÓ ÐÒÅÃÌÕÄÅÄ ÆÒÏÍ ɍÁÎÓ×ÅÒÉÎÇ 

                                                        
22 Journals of the Senate, No 95, 28 October 2009, p 2661-2662. The motion was moved by Senator Fisher 
23 Statement 1 June 2010 tabled doc no 4, 1 June 2010 tabled by FWA para 9. 
24 Ibid para 13. 
25 Ibid para 14. 
26 Para 11 
27 Rosemary Laing, Clerk of the Senate, Tabled Doc No 8, 2 June 2010, by Senator Fisher, p1 
28 Ibid 3. 
29 Ibid 3. 
30 Ibid 3. 
31 Money Management article 
32 Question No BET121 
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questions] under the secrecy proÖÉÓÉÏÎ ÏÆ ÉÔÓ ÐÁÒÅÎÔ !ÃÔȭȢ33 APRA provided written 

answers stating: 

Ȭ0ÕÒÓÕÁÎÔ ÔÏ ÓÅÃÔÉÏÎ υφ ÏÆ ÔÈÅ Australian Prudential Regulation Authority Act 1998 (APRA 

Act), APRA is precluded from disclosing information disclosed or obtained under or for 

the purposes of a prudential framework law and relating to the affairs of a regulated 

entity. APRA is not even able to comment on whether or not the press speculation is 

accÕÒÁÔÅ ÏÒ ÎÏÔȭȢ  

Section 56 of the APRA Act sets out the general obligations of APRA officers to 

confidential information. However, the law of parliamentary privilege confers absolute 

immunity on a person who provides information to a House or Committee in the course 

of proceedings in parliament. Therefore APRA would not breach the APRA Act in 

answering questions at the committee.  

Where there is a valid public interest immunity ground, the Senate cannot demand an 

answer, but, reliance on this provision needs to be made before the Senate can decide 

whether it is a reasonable claim.34 An example of this occurred in the Senate Standing 

Committee on Education Employment and Workplace Relations, FWA raised a public 

ÉÎÔÅÒÅÓÔ ÉÍÍÕÎÉÔÙ ÃÌÁÉÍ ÓÔÁÔÉÎÇ ÔÈÁÔ ÁÎÓ×ÅÒÓ ÔÏ ÑÕÅÓÔÉÏÎÓ Ȭ×ÏÕÌÄ ÂÅ ÈÁÒÍÆÕÌ ÔÏ ÔÈÅ 

public iÎÔÅÒÅÓÔȭ35 as they might prejudice an ongoing investigation. 

4ÈÅ #ÌÅÒË ÏÆ ÔÈÅ 3ÅÎÁÔÅ ÁÄÖÉÓÅÄ 3ÅÎÁÔÏÒ "ÕÓÈÂÙ ÔÈÁÔ ȬÉÔ ÉÓ ×ÅÌÌ ÅÓÔÁÂÌÉÓÈÅÄ ÔÈÁÔ Á ÇÅÎÅÒÁÌ 

secrecy provision [which the APRA statute has] does not prevent the provision of 

information to a House or committee of the Parliament in the absence of an express 

statement to the contrary. In other words, the inquiry powers of the Houses are not 

ÁÆÆÅÃÔÅÄ ÂÙ ÓÅÃÒÅÃÙ ÐÒÏÖÉÓÉÏÎÓȭȢ36 

RoLIA is concerned about that regulators are accountable to Parliament and as 

transparent as possible in answering questions. 

 
 
 
 
 
 
 
 
 
 

                                                        
33 Money Management, Senator Bushby 11 August 2011 
34 Resolution 13 May 2009 Senate  
35 Senate Standing Committee Questions on notice, additional estimates 2010-2011, SQ11-00129, Hansard page 

58, Senator Ronaldson 23 Feb 2011 
36 Money Management Article 
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EXCESSIVE COERCIVE POWERS CONFERRED ON GOVERNMENT AGENCIES 
 

PRESENTATION TO JOINT COMMITTEE 15  JUNE 2011   

On 15 June 2011 the Joint Parliamentary Committee on Corporations and Financial 

Services (JPCCFS) invited RoLIA to give evidence on the coercive powers of the 

Australian Securities and Investments Commission (ASIC). RoLIA CEO, Mr Richard 

Gilbert argued for greater transparency and accountability of the Commonwealth 

regulators, making the following points; 

¶ Commonwealth regulators need to respond to the recommendations of the 

2008 Administrative Review Council report which included 20 well-

formulated best practice principles for the regulators. 

¶ There is no consistency of approach for regulators to report to Parliament on 

the use of their coercive powers. Some agencies do it well, others not at all; 

¶ Regulators should be more open in the administration of their powers. They 

need to publish detailed annual statistics on the use of their powers in their 

annual reports. The JPCCFS needs to access data on key regulatory indicators 

as this data could assist the committee and ASIC to assess whether the 

regulatory risk quotient might be on the rise and/or signal the need for 

tougher regulation; 

¶ In the absence of reliable data, regulators and their parliamentary overseers 

will be prone to making decisions on hunches rather than on facts. In relation 

ÔÏ !3)#ȭÓ ÅÎÈÁÎÃÅÄ ÁÎÄ ËÅÅÎÌÙ-sought additional surveillance powers (search 

and wire taps) which the Parliament passed in November 2010, it was 

discovered at the June Estimates 2011 that these powers had not be used 

since they took effect in December 2010. 

¶ Regulators should be required to publish policy statements on how they use 

their powers - some have these on their web sites, but most do not; 

¶ Regulators need to develop decision-making procedures which include at 

least some separation of powers between the officer making a 

recommendation on an exercise of coercion and the officer who makes the 

final decision; 

¶ Agencies should be careful when conducting market intelligence projects, and 

avoid "fishing expeditions", as these can be costly for businesses and, at the 

same time, diminish the respect which those regulated have for their 

regulators; 

¶ In the new age of open and accountable corporate governance it is time for all 

of the key economic regulators to take the lead of APRA and publish codes of 

practice and governance. There should be disclosure of material interests for 

those who preside over our regulatory agencies, and statements of 

compliance should be included in annual reports to parliament. 
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In a move which RoLIA applauds, ASIC wrote to the Committee on the day of RoLIA's 

appearance and reported on its review of its powers, which included consultations with 

external stakeholders. Importantly, ASIC reported that it complies with 18 of the 20 ARC 

best practice rules, and that it was working towards full compliance by addressing the 

transparency and accountability principles. ASIC has now posted on its website a plain 

English guide on how it uses its powers. It will also design and deliver new training 

programs, and it will provide statistics on the use of its powers in its 2011 Annual 

Report to Parliament. 

The PJCCFS's oversight of ASIC is both proactive and diligent. It reflects well on a 

Committee which does its business in a non-partisan manner. By signing up to the ARC 

report, ASIC has provided leadership to other regulators who now need to be more 

proactive in this domain. 

On 19 October 2010 RoLIA President Mr Robin Speed had published a detailed letter in 

the Australian Financial Review (AFR) explaining the abuse that can come from exercise 

of coercive powers, including interrogations where the examinee is in a very vulnerable 

position, and also from the unknown sharing of information between agencies. RoLIA 

CEO, Richard Gilbert appeared on SkyNews Business Channel LawTV the next day, 20 

October, to reinforce the points made in this letter. RoLIA takes the view that some 

agenciesȭ coercive powers are draconian and to reinforce our previous and maintained 

position, especially those made in our media release of 8 September 2010 that an 

inquiry into these powers is necessary by the ALRC. 

AUSTRALIAN TAXATION OFFICE (ATO) 

RoLIA focused on the ATO treatment of Paul Hogan in the latter part of 2010.  Our 

ÍÅÄÉÁ ÒÅÌÅÁÓÅ ÏÆ ψ 3ÅÐÔÅÍÂÅÒ ςπρπ ÄÉÓÃÕÓÓÅÓ ÔÈÅ ÒÁÉÄ ÏÎ -Ò (ÏÇÁÎȭÓ ÁÄÖÉÓÏÒȭÓ 

residence. These types of raids are unnecessary and overly damaging to persons raided. 

Mr Robin Speed, President of RoLIA, submitted a detailed letter to the Australian 

Financial Review (AFR) calling for an immediate judicial inquiry into this raid and other 

misuses of coercive powers. The letter was published on 8 September 2010, the same 

day as the RoLIA media release and also RoLIA CEO, 2ÉÃÈÁÒÄ 'ÉÌÂÅÒÔȭÓ ÁÐÐÅÁÒÁÎÃÅ ÏÎ 

radio station 2GB and Channel 9 News regarding this matter. 

Another important lesson to come from the Hogan case is the concern that the ATO is 

too liberal with its use of Departure Prohibition Orders. The RoLIA media release of 30 

August 2010 details the need to review the ATO power to issue these orders. Mr Hogan 

was prevented from leaving Australia by the ATO, although the order was later lifted. 

On 31 August 2010 Thomson Reuters published an article covering the RoLIA views on 

ÔÈÉÓ ÓÕÂÊÅÃÔ ÉÎ ÔÈÅÉÒ ȬTax Practice UpdateȭȢ 
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NATIONAL VOCATIONAL EDUCATION AND TRAINING REGULATOR  

RoLIA made two submissions to the Senate Education, Employment and Workplace 

Relations Committee inquiry into three Bills which had been introduced to form a new 

federal education regulator.  RoLIA was alerted to the problems in the Bill by the report  

of the Senate Scrutiny of Bills Committee, which had detected the following rule of law 

problems: 

¶ Insufficient definition of powers; 

¶ Natural justice issues; 

¶ Inappropriate delegation of power; 

¶ Unjustified penalties; 

¶ Trespass on rights and liberties; 

¶ Retrospectivity of provisions; and 

¶ Henry VIII clauses. 

2Ï,)!ȭÓ ÆÉÒÓÔ ÓÕÂÍÉÓÓÉÏÎ ÓÕÐÐÏÒÔÅÄ ÔÈÅ SSB Committee findings, and notified the 

Education, Employment and Workplace Relations Legislation Committee to the 

ÅØÉÓÔÅÎÃÅ ÏÆ ÔÈÅ !ÄÍÉÎÉÓÔÒÁÔÉÖÅ 2ÅÖÉÅ× #ÏÕÎÃÉÌȭÓ ςππψ ÒÅÐÏÒÔ ÏÎ Ãoercive powers and 

their appropriate transparency. RoLIA encouraged the Committee to recommend 

amendments to the Bills amending the rule of law issues and making provision for 

greater transparency. 

After further analysis, RoLIA made a supplementary submission to the inquiry. RoLIA 

was concerned that coercive gathering powers as well as civil and criminal penalties 

greatly exceeded those of current state education regulators. RoLIA called on the 

Committee to consider why this increase in power was necessary. RoLIA raised the 

following points on the information gathering powers: 

¶ There is no mandatory reporting on the use of powers; 

¶ There is no provision for legal professional privilege over documents; 

¶ The comparatively lower standard a decision-maker must reach before an order 

for documents is issued. 

¶ It should be specified that it must be a senior Commission member who is the 

decision maker. 

¶ The time period of notice given before documents/information can be required 

is generally 14 days for regulators, for the Vocational Education and Training 

(VET) regulator it can be as low as 24 hours, a much shorter period. 
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Regarding the new search warrants for entry of premises, RoLIA made the following 

points: 

¶ !Î ȬÁÕÔÈÏÒÉÓÅÄ ÏÆÆÉÃÅÒȭ ÏÆ ÔÈÅ 6%4 ÒÅÇÕÌÁÔÏÒ ÉÓ ÁÂÌÅ ÔÏ conduct the search, while 

other federal regulators have members of the Australian Federal Police (AFP) 

conducting the search. 

¶ Ȭ.ÅÃÅÓÓÁÒÙ ÁÎÄ ÒÅÁÓÏÎÁÂÌÅ ÆÏÒÃÅȭ ÉÓ ÁÌÌÏ×ÅÄȟ ×ÈÉÃÈ ÓÈÏÕÌÄ ÂÅ ÆÕÒÔÈÅÒ ÄÅÆÉÎÅÄȢ 

¶ !Î ȬÁÕÔÈÏÒÉÓÅÄ ÏÆÆÉÃÅÒȭ ÃÁÎ ÑÕÅÓÔÉÏÎ Á ÐÅÒÓÏÎ ÉÎÓÉÄÅ the premises and RoLIA is 

concerned this is an unsupervised and inadequately transparent method of 

ÃÏÎÄÕÃÔÉÎÇ ÁÎ ÉÎÔÅÒÖÉÅ× ÃÏÍÐÁÒÅÄ ×ÉÔÈ ÏÔÈÅÒ ÒÅÇÕÌÁÔÏÒÓȭ ÆÏÒÍÁÌ ÓÔÁÔÕÔÏÒÙ 

interview processes. 

The Committee endorsed the Senate Scrutiny of Bills Committee report, and noted the 

seriousness of concerns. However, as amendment to the Bill would have meant 

referring states might withdraw , the Bill was recommended to be passed in its current 

form.37 An improved Explanatory Memorandum was recommended and consideration 

of changes to the Legislation Handbook to strengthen Explanatory Memoranda was left 

to the Senate Scrutiny of Bills Committee.38 

Page 28-φύȟ ÉÎ ÒÅÓÐÏÎÓÅ ÔÏ 2Ï,)!ȭÓ ÃÏÎÃÅÒÎÓ ÏÖÅÒ ÔÈÅ ÐÒÏÐÏÓÅÄ ÓÅÁÒÃÈȟ ÓÅÉÚÕÒÅ ÁÎÄ ÅÎÔÒÙ 

powers: 

 
[Page 29] 

                                                        
37 Education, Employment and Workplace Relations Legislation Committee, National Vocation Education and 

Training Regulator Bill 2010 & Ors Report, p 30. 
38 Ibid. 
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[Footnote 47 attributing quote to RoLIA Supplementary Submission, pp 2-3; footnote 48 attributing source to RoLIA 

Supplementary Submission, p 2] 

 

AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION (ASIC)  

The Corporations Law Amendment (No.1) Bill 2010 proposed to give greater coercive 

powers to ASIC. RoLIA provided two submissions to the Senate Economics Committee 

inquiry into the Bill and RoLIA Vice-President Malcolm Stewart gave evidence at the 

Committee hearing.  

 

Under these provisions ASIC obtained serious search warrant powers as well as 

telecommunications interception powers. RoLIA objected to the new search warrant 

powers, submitting that ASIC already had sufficient powers in these areas and that the 

new warrant power was insufficiently defined. RoLIA also argued that the proposed 

threshold for exercise of the search warrant powers was too low. 2Ï,)!ȭÓ ÉÎÉÔÉÁÌ 

submission noted the extensive use of other coercive powers and the lack of 

transparency in how these powers were used. In a letter dated 18 November 2010, ASIC 

promised to report on the use of the new search warrant and telecommunications 
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ÉÎÔÅÒÃÅÐÔÉÏÎ ÐÏ×ÅÒÓ ÉÎ ÉÔÓ ÆÏÒÔÈÃÏÍÉÎÇ ÁÎÎÕÁÌ ÒÅÐÏÒÔÓȢ  2Ï,)!ȭÓ ÓÕÂÍÉÓÓÉÏÎ ×ÁÓ 

supported by the NSW Council for Civil Liberties. 

 
 

2Ï,)!ȭÓ ÓÅÃÏÎÄ ÓÕÂÍÉÓÓÉÏÎ ÁÄÄÒÅÓÓÅÄ ÃÌÁÉÍs made by ASIC at the Committee hearing. 

RoLIA reiterated its previous arguments and reinforced the point that ASIC already had 

sufficient investigative powers to suit their needs. The Bill was eventually passed 

without amendments. 

 

THE CLEAN ENERGY REGULATOR  

Through the operation of the Clean Energy Bill 2011 (CEB) and the Clean Energy 

Regulator Bill 2011 (CERB) (each Bill has been passed by both Houses of Parliament) a 

new regulatory system has been created to enforce the new carbon pricing regime. The 

CEB created a new Commonwealth enforcement agency, the Clean Energy Regulator 

(the Regulator) which has extensive search and entry powers.  Staff of the Regulator or 

the Australian Federal Police (AFP) may be appointed as an inspector to search 

premises.  RoLIA would like there to be subsequent amendments to this regime as in its 

current state it impinges significantly on the rule of law. The amendments that RoLIA 

desires include:  

¶ The Regulator be required to provide numerical and qualitative data, annually to 

Parliament, on the sharing of private information to external agencies, bodies or 

individuals. This will enhance the accountability and transparency of the 

Regulator. RoLIA is concerned that private information obtained by the Clean 

Energy Regulator in the exercise of their powers could be used in evidence by 

another department, or other agency as might be provided for in the Regulations, 

in absence of any knowledge or express consent of a citizen. 

¶ The Regulator adopt a Code of Conduct, that requires the disclosure of material 

interests and implement a complaints procedure. Currently there is no need to 

undertake such action.  


































