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1. THERULE OFLAW INSTITUTE OFAUSTRALIA

The Rule of Law Institute of Australia RoLIA) is an independent notfor-profit body
established under theAssociations Incorporation Ac2009 (NSW).

Its objectives are to promote and protect the rule of law in Australia. This is done in
various ways induding

1 Addressing the relevance and significance of the rule of law in the community,
universities and high schools.

1 Participating in public debate on rule of law issues.

1 Reviewing new legislation being enacted by the Parliaments throughout
Australia for compliance with the rule of law.

1 -TTEOT OET C Ci1 OAOT T AT O ACAT AEAOGS Al i Bl EAT 7
model litigant rules, coercive powers, investigations and transparency.

1 Supporting the independence of the judiciary, particularly from ujustified
criticisms.

The Institute receives no government funding. It has an active Governing Board, all of
whom act pro bono. It has a part time Chief Executive Officer. Its activities are carried
out on a pro bono basis, with events largely sefinded.

PATRON

The Hon. James Spigelman AC QC (former Chief Justice of New South Wales)

GOVERNINGBOARD

Mr Robin Speed (President)

Mr Malcolm Stewart (VicePresident)
Mr Richard McHugh SC

Dr Melissa Perry QC

Emeritus Professor Geoffrey Walker

Mr BenGiles (Secretary/Treasurer)



CHIEF EXECUTIVEOFFICER

Mr Richard Gilbert

The Institute is well establishedto addressits objectives and isan active participant in
the national dialogue on rule of law issues.

THE RULE OFLAW IN AUSTRALIA

Rule of law inAustralia does not mean rule by law.Sir Ninian Stephen identified four of
the principles which are embodied in the spirit of the rule of law when he said:

"The first of the four principles is that government should be under law, that
the law should applyto and be observed by government and its agencies,
those given power in the community, just as it applies to the ordinary citizen;
the second is that those who play their part in administering the law, judges
and solicitors and barristers alike, should bandependent and uninfluenced
by government in their respective roles so as to ensure that the rule of law is
and remains a working reality and not a mere catch phrase; the third is
closely associated with the second, it is that there should be ready acsds
the courts of law for those who seek legal remedy and relief; the fourth is that
the law of the land, which rules us, should be certain, general and equal in its
operation.”

Source: 1999 Annual Lawyers Lecture St James Ethics Centre
PRINCIPALISSUE®F CONCERN FORUSTRALIA ON THE RULBF LAW

The principle issues of concern for Australia on the rule of law are:

1 Lack of understanding of the relevance and significance of the rule of law in
Australia in the 21st century.

1 Attacks on the rule of lawwith regard to such basic human rights as freedom of
expression, freedom of the press, presumption of innocence, independence of the
judiciary, and invasion of privacy by government agencies and oppressive
conduct by government and its agencies on ordinarfustralians.



2. ADDRESSING THERELEVANCE ANDSIGNIFICANCE OF THE
RULE OFLAW IN AUSTRALIA

One of the main concerns is the lack of understanding in Australia of the relevance and
significance of the rule of law in the 2% century.

To address thisconcern RoLIA, at various forums in the community, universities and
high schools, seeks to explain the relevance and significance of difference aspects of the
rule of law.

RuULE oALAW CONFERENCR010

RoLIA successfully held its second rulef law conference on Saturday 6 November 2010
with lead speaker being the Hon. Justicdohn Dyson Heydon of the High Court of
Australia. The conference was again jointly organised with the New South Wales Bar
Association.

Cook Ballroom at the Intercontinental Hotel, Sydney NSW. RoLIA was pleased that our
Patron, then the Hon.JamesSpigelman AC of the Supreme Court of NSW chaired the
conference and also made the opeéng and closing remarks.

The following speakers presented:

The Hon. Justiceahn Dyson Heydon AC, Justice of the High Court of Australia
The Hon. Justice &l Brereton AM RFD, Justice of the Supreme Court of NSW

Dr Melissa PerryQC, Sixth Floor Selborne/Wentworth Chambers

Mr Nicholas Cowdery AM QC, NSW Director of Public Prosecutions

Professor George Williams, University of NSW

TheRight Honourable Lord Goldsmith QC PC, European Chair of Litigation,
Debevoise &Plimpton LLP and he United Kingdom's AttorneyGeneral from
2001-2007

1 Mr Robin Speed, President of RoLland Mr Richard McHugh S@®&anco
Chamberschaired thetwo panel sessions.
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Former New South Wales Supreme Court Chief Justite Hon. JameSpigelman AC addresses the conference wit
the Right Honourable Lord Goldsmith QC PC (to the right of Spigelman CJ) and RoLIA CEO Richard Gilbert
right).

Former NSW Director of Public Prosecutions Nicholas Cowdery AM QC answers a question ftom audience.
Richard McHugh SC is on the far left and Professor George Williams is on the far right.

The first panel answers questions from the audience From the New South Wales Supreme Courfhe
Hon. JusticePaul Brereton AM RFD, Dr Meliss@erry QC and Mr Robin Speed.




THEHAGUERULE OFLAW NETWORKCONFERENCR8-29 APRIL2011

The RoLIA CEQMr Richard Gilbertattended pro bono the 2011 annual conference of
The Hague Rule of Law Network (HRoLN). HRoLN is an international and
interdisciplinary group of academics, policymakers, and practitioners, all sharing a
profound interest in the rule of law and a commitment to promoting it worldwide.

HRoLN is currently comprised of approximately 180 experts, among them highly
esteemed sclblars from universities of high repute, intergovernmental organisations
non-governmental organisationsand states. However, to preserve the informal
character of the network, the members of HROLN join in their personal capacities.

The Hague Institute for the Internationalisation of Law(HiiL) acts as the convener of the
HRoLN and as such HiiL organises the Network's annual meetings. The first three
meetings (2006, 2007, and 2008) were held in The Hague, fitated by funding from

the Dutch Ministry of Foreign Affairs

Subsequent to the HRoLN Conference RoLIA was invited to nominate representatives to
join the Innovating Justice Community which connds and facilitates innovators,

thinkers, leaders and doers committed to strengthening the rule of law and improving
access to justice.

The link to this network can be found awww.innovatingjustice.com

The Hague Conference in session

-5-


http://www.hiil.org/
http://www.minbuza.nl/en/home
http://www.innovatingjustice.com/

MEDIA, DEMOCRACY AND THRULE OFLAW CONFERENCE-6 SEPTEMBER2011

RoLIA was a sponsor for the University of New South Wale@UNSW) Conference

AT OEOI AA O- AAREAh $AI T AOAAU AT A 4EA 201 A 1 £ ,
the rule of law, independent media and a functional public sphere. The Conference was

officially opened by retired High Court Justice the Hon. Michael Kirby AC

CMG, and included speakers and attendees from Australian and overseas universities,

and representatives of the media industry. Speaking at the conference on behalf of
RoLIA,2T ,)! 8 QEABAOA ' EI AAOO CAOA A DOAOAT OAOE
advocacy on the rule of law including comments on the need to protect journalist

sources and the need for caution in legislating for a tort of privacy (these matters were

coveredinaDADAO xOEOOAT AU 271 ,)!1 80 00OAOGEAAT Oh 21 .

RoLIA CEO, Richar@ilbert, addresses the UNSW Conference on 6 Sapber 2011




CONFERENCE ON THREGULATION ANDDISCLOSURE ORNFORMATIONZ MACQUARIEUNIVERSITY
18 NovEMBER2011

RoLIA also supported and sponsored a conference convened by the Centre for Legal
Governanceat Macquarie Law School and the Australian Academy of Law on the
regulation and disclosure of information. Among a list of high profile speakers was
Julian Assange's London solicitor Jennifer Robinson. The conference included
discussion on governance andregulation, legal developments relating to whistle
blowing, censorship and classification, and the interaction between journalism and the
public interest.

Jennifer Robinson (formerly solicitor to Julian Assangeright, and RoLIA Research
Officer, Laura Hicks at the Macquarie Conference.




JUDICIAL REFLECTIONS ON THRULE OFLAW

Vice-Chair of RoLIA, Malcolm Stewart, interviewed former Chief Justice of New South
Wales,the Hon. Janes Spigelman AC QC on 13 May 2011 just prior to his retirement.
The interview comprised of his reflections on the rule ofdw and was televised on Sky
Television on Thursday 28 July 2011and is now posted on You Tuhe

RULE OF LAW

INSTITUTE OF AUSTRALIA
Judicial reflections on the rule of law
The Hon JJ Spigelman AC

ChiefJustice of New South Wales
13 May 2011

Interviewer Malkolm Stewart Vice Chair RoUIA
Prochuction generously provided by National Australia Bank [EET]

WEBSITE

RoLIA maintains the websitewww.ruleoflaw.org.au. The website containsallo2 T , ) ! 6 O
published documents, videos and sound bites as well as those of others who have
published important works and made statements on the rule of law. The two most
important tabs are the Key Documents and the Media Centre tabs.

O0+AU $1T AOI AT 068 AT 1 OAET O 21,)! AT AOI AT OO O
30AT EOOEITON 21,)!180 OO0OI A T &£ 1 Ax O%OOAT OEAI
articles and speeches that RoLIAdwises contacts to read.

4EA O- AAREA #A1 OOAG OAA AT 1T OAET O I AAEA Al EDPOh
and RoLIA press releases. During the period under review RoLIA made 16 press
releases. In addition 50 media clips in which RoLIA featured wegosted on our site.

YT ¢mpp 27T,)! AAAAA A 1 Ax OAAGRS dew addtiod CAT 3
provides year 11 and 12 legal studies teachers and students with RoLIA authored
resources such as slide presentations. ROLIA intends to extend ghprogram in 2012

and include varied mediums such as Youtube videos and Prezi presentations to the

resource library.

TWITTER

In April 2011, RoLIA joined the social networking site Twitter. We have been using this
site to update our network contacts aboutRoLIA activities, as well as to meet
electronically and contact international organisations also concerned about rule ofaw
issues. RoLIA has tweeted on media independence, funding thie Australian Law
Reform Commission ALRQ, model litigant rules, internet privacy and the scrutiny of
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government agencies. Thus far RoLIA has made more than 53 tweets in commenting on
rule of law issues and announcing key events and developments.

The page can be viewed dittp://www.twitter.com/RoLAustralia

EMAIL NETWORK

RoOLIA has developed an extensive email network of more than4D0 contacts in the
community, the legal profession, parliaments, universities and the media. Participants
are notified of the posting of impatant new documents to the RoLIA website and other
relevant news items. During the period under review RoLIA sent more than 20 news
emails to the contact network.


http://www.twitter.com/RoLAustralia

UNIVERSITYLAW SCHOOLS

Sydney UniversitySU)

In October 2011 RoLIA and theSULaw Faculty made a joint announcement of the
appointment of retired Federal Court Justice the Hon. Kevin Lindgren QC as Rule of Law
Adjunct Professor in the Law Faculty at the University of Sydney. The Rule of Law
Adjunct Professor will deliver a series of lectures on the rule of law to undergraduate
and post graduate students, and also provideadvice to the Faculty on rule of law
curriculum matters.

In addition RoLIA and the University will work together inidentifying opportunities
within the University to promote the rule of law in convening conferences, workshops
and publishing papers relating to the lecture series. The projects and activities will be
developed and released at the commencement of each calendar year.

University of New SouthVales(UNSW)

RoOLIA sponsored and assisted UNSW in the development of its Media, Democracy and
the Rule of Law Conference which was convened on 6 September 2011. RoOLIA
congratulates the Law Faculty at UNSW on its initiative and foresight in convening this
conference, which included a range of quality speakers from the media, Australian
universities and overseas institutions, and coincided with a major national debate on
the role of the media and whether it should be the subject of additional regulation. Sem
weeks after the Conference the Federal Government made two announcements on the
media - one on whether there should be a statutory tort for invasions of privacy and the
other was the establishment of an inquiry into the print media to be chaired by a reed
Federal Court judge, The Hon. Raymond Finklestein QC.

University of Queensland (UQ)

RoLIA is collaborating with the UQ on two key matters to enhance teaching on the rule
of law in the Law Faculty.

In April 2012 RoLIA and UQ with the support of th&ueensland Bar will convene a rule
of law conference. Two themes will be covered the rule of law and the duty to the
court and the rule of law and land and vegetation management laws in Queensland.

In 2012 RoLIA will sponsor a rule of law essay prize foUQ students studying the
Constitutional Law unit.

-10 -



University of Technology Sydney (UTS)

21 ,)180 1 AOOAO O OEA %AEOI O OACAOAEI C OEA
Financial Review on 11 June 2010 and was used by thE'Sas the context for alaw

essay for students. The essay question was:

In March 2010 the Australian Competition and Consumer Commission (ACCC) required H J Heinz Company
Australia Limited to donate cans of pineapple to charity as recompense for misleading and deceptive

conduct.

Commenting on this decision Mr. Richard Gilbert, Chief Executive of the Rule of Law Institute of Australia
x Ol OAg OwOAOUITA OET OI A AA ANOAI AAEI OA OEA 1 Ax AT
0AOT EAT AT O AO AA édabGikedk Bud pudishbd irAThe Aubtr@4d EGn8ndial Review, 11 June 2010.
Critically evaluate this statement with reference to either the history of the rule of law or current rule of law

issues.
The Institute looks forward in 2012 to working further wit h Universities and increasing

the number of collaborative initiatives to engage students on the relevance and
significance of the rule of law in Australia.
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In this section the Institute provides materials for school students to learn about the
rule of law and how it interacts with the Australian legal system. RoLIA haseated and

maintained relationships with key legal studies teaching bodies in Australia to facilitate
and encourage the use of RoLIA resources in tlotassroom

2EAEAOA ' EI AAOOh 217 ,)! 860 #Real NSWxllegal SEibi€SE OA A
Conference and presented a spdeE AT A O1 EAAO 11 OEAhe@QlleDEA 1 A
of Lawand Their Relevancdo Legd SOOAEAOG68 4ET OA OI EAAO xAOA

of materials with student questions,for High School legal studies students for years 11

12, applicable to each state in Australia.

The slides were published on the RoLIA website, and covered crucrale of law issues
such as: the history of the rule of law, the flood of legislation, scrutiny of legislation, the
rule of law in relation to Stern Hu, Ark Tribe and Paul Hogan, as well as journalistic
privilege and shield laws.

ROLIA released a documentrad set of slides on Henry VIII clauses, a type of clause
which allows subordinate legislation (regulations) to amend primary legislation (Acts),
in effect allowing laws to be made by whomever is tasked with defining the regulations,
generally the Executive This entails a shift of legislative power from the Legislature
and is detrimental to the separation of powers in Australia. RoLIA argues for ¢h
reduced use of these clauses.After observing the multiple introductions of these
clauses noted almost mortly by the Senate Scrutiny of Bills Committee, it is cleahat
more work needs to be donen this area.

217 ,)! A1 01 EAO DPOAI EOEAA Ol EAAQuaihdhuviNesh O/ OO0
South Waleé which explains the rule of law implications of the Crimes (Criminal
Organisations Control) Act 2009NSW) in controlling and monitoring Motorcycle gang
members. In addition, RoLIA has published slides on the ability for accused persons in
NSW to request a Judge only trial, raising trial by jury issues relatéd the rule of law.

RoLIA has made contact with States and Territory Education authorities and teacher
associations offering to assist with educational materials and resources for Legal
Studies teachers. In 2012 RoLIA anticipates supporting the professiah teacher
associations in a number of states in relation to student rule of law essagpics and
awards and teacher exellence awards. Consequently, we plan to support Excellence
Awards in the teaching of legal studies in NSW and Victoria, and offer pes for
excellence in rule of law essay writing in Queensland. We will liaise with other states
where legal studies is taught with a view to offering similar assistance.

-12 -



3. SPECIFICISSUES

In civil litigation the Federal Government orits agencies such as the Australian Taxation
Office (ATO), the Australian Securities and Investments Commission (ASIC) and the
Australian Competition and Consumer Commission (ACCC) are subject to a duty to act
as a model litigant. This is a result of the ast disparity between the financial,
informational and human resources available to the Federal Government and its
agencies.

The obligation on the Commonwealth to act as a model litigant can be traced to
Melbourne Steamship Co Ltd v Moorehe&t®12) 15 CLR 333 However it is now
enshrined by legislation.

Following amendments made to theJudiciary Actin 1999 the Attorney General has the

ability to issue Drections relating to the litigation of civil cases by Government

agenciest under this power the Attorney General drafted the Model Litigant Rules. The
Direcions AOOAAT EOEAA OEA | £FEAA 1 £ , ACAtbrneg AOOEARA
GAT AOAl ¥ EI AEOAEAOCEiIi € fEEOY &EOOO , Ax | EEE
Under section 55ZH of theJudiciary Act 1903 Cth) the Attorney-General enacted the

Legal Services Directions 2005ppendix B,The Model Litigant RulesThe Model Litigant

rules place an obligation on the Commonwealth to act as a model litigarithe rules

®equire more than merely acting honestly and inaccordance with the law and court

ruleso38

RoLIA has for some time beenconcerned aboutthe Model Litigant Rules and their
impact on Commonwealth litigation strategies during its routine monitoring of the
media commentary as well as Federal Court and AAdecisions, some of which were
extremely critical of the Commonwealth litigation practices. RoLIA has called on the
Government to review these Rules as itonsiders that both the rules and their
administration need to be amended to ensure greater adhereecof Commonwealth
agencies to best practice litigation.

The Office of Legal Services Coordination (OLSC), established within the Attorney

sz, =z sz A oz

! Section 55ZRudiciary Act 1903
2 .
Ibid.
% Model Litigant Rules Note Number 2. See also the Joint Committee Corporations and Financial Services,
Hansard 11 March 2011, CFS 12.
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legal services to the# 1 1 1 T 1 x A grovidikgd guidance notes and educational
functions.> The OLSC becomes aware of breachisough self-reporting by government

agencies, judicial comments, media reports or complaints made directly to the OLSC.

The OLSG Mle is to investigate alleged breaches of the Rulésind brief the Attorney-

General on the details of any substantiated breachéd he Attorney General can impose
sanctions for breaches of the Rulek. There is no indication in the Legal Services
Directionswhat amountstoA OOAT AOET 188 0AO0OO o 1 &£ OEA |, AcC/
the only indication. It states;

O4 EA | Génera imdylmpose sanctions fornoA | | D1 EAT AA xEOE OEA
Note: Examples demonstrating the range of sanctions and the manner in whiébLSC
approaches allegations of a breach of the Directions are set out in tl@&mpliance

Strategy for Enforcement of the Legal Services Directio@emplaints alleging a breach of

the Directions may be made to OLSC alsc@ag.gov.au

(T xAOAOh AAAT OAET ¢ O1T OEA /,3# x/Kénpkaixd OEAU
and Enforcement Strategy®8
Furthermore, under the Directions section 14.2 states that where the Commonwealth
enters into contracts for legal services
O! CAT AEAO A OA pro@Gdion &dtingl tdal Ae dbntract includes
appropriate penalties in the eventof a breach of the Directions to which the legal
services provider has contributed, including the termination of the contract in an
ADPDOTI POEAOA AAOAG
In both cases, there is no information available on the sanctions imposed by the
Attorney-General. The contracts for legal services are not public documents and RoLIA

is concerned about the lack of transparency of the enforcement strategies for breaches
of the Rules.

The issue of norcompliance cannot be raised in proceedings, except by, or on behalf of,
the Commonwealtit AT A OEEO | AAT O OEAOA EO A EAAOU 11
department to investigate and enforce compliance.

* Explanatory Memorandundudiciary Amendment Bill 199&th), 8.

® Joint Committee on Corporations and Financial Services, Hansard 11 March 2011, CFS 12.

® Joint Committee on Corporations and Financial Services, 11 March 2011, CFS 17.

" Office of legal Services Coordination, Guidance Note No 3, Office of Legal Sefvimeslination Website
<http://www.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment_LegalServicesDirectiwns2005
accessed on 11 August 201

8 $552G (2) ofludiciary Act 1903

° Part 3 of thd_egal Services Directions 2005

See Attorney General 6s Department website <
http:/Aww.ag.gov.au/www/agd/agd.nsf/Page/LegalservicestoGovernment _Complianceandenforcementstrategy
> accessed 11 August 2011.

1 s557G(3)Judiciary Act 1903
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During the Joint Committee on Corporations and Financial Services, Hansard 11 March
2011, CFS 12 the Attorney Generals Department was asked about the role of the OLSC to
investigate breaches. A representative from the Department stated:

OxA AOA A Of Al 1 A eral ®idd@pOdtafidyi plofieSim thedoliide CAT
would be about 14 people...In terms of the way we approach compliance with
OEA AEOAAQEIT Oh xA EAOA O OAOU(taic®AE AA
added)12
GEO EO 110 OAAIT U OEAO spapdrshaddh hanGidg & O
agencies...We kind of put our efforts into the front end of trying to help people
O1 AAOOOAT A E®Bx O AiTibPilUds
RoLIA is concerned with theadequacy ofOLSC resources to investigate breaches and
the impact this may be having on the ovall perception of the importance of the Model
Litigant Rules.
4EA 1T E£EEAA 1 £ , ACAl 3AOOEAAO #11 OAET AOEI
people. Given that the Commonwealth manages some 15,000 pieces of litigation
per year, it was and continues tde our concern that this function could not be
adequately performed with the resources allocated. Now the Government has
said that it will apply six staff to this function. However, it is fair to say that our
concerns...still remain in respect of the admistration of the directions under
OEEO DPAOO | £ OEA i OAOT i AT 060 DPOI bl OAI 68
O0)1 AOOAT AAh 1 TAAl 1T EOECAT O 001 AG xEIl A
means to enforce them...the Government should agree to increase the resources
of the Office of Lgal Services Coordination to ensure it can meet the full range of
£OT AGET 1T O E® OAT AAA I O EOG68
The Attorney-GerA OAT 6§ O $ AP AOOI Apullish!statistiCadata @nbacled O
to the Directions8 From 2003 to 2009 the Annual Reports provided informatn on the
number of breaches investigated per year, as shown in Table 1 below. It is important to
note that the 20092010 Annual Report did not disclose data or make any statement on
compliance with the Legal Services Directions. Following media articlggompted by
RoLIA on this change in practice, the Department released data for 2010 and
2010-2011. However, the data is in a different format which does not allow direct
comparison with earlier years as per the data in the following chart reported byRoLIA

2 bid.
'3 bid, CFS15.
1 Senator Bolkus Second Reading Speethyi&rch 1999, Senate Hansard, 2402.
15 [1h;
Ibid, 2403.
18 0LSC, Guidance Note No 3, see above n 14.
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Number of Breaches of the Legal Services Directions as reported in the Attorney -
General Department Annual Reports 2003 -2004 to 2009 -2010:

45

40

35

30

25

20 M Investigation and breach found
15 —— M Investigation and no breach
10 Still under investigation

5 t S

0 A T T T 1

Number of Breachesrecorded per year

ng- QQO) Qdo 06\ @Cb QQO’ Q'\'Q No Data Provided in 2009-
A" v v A v A v 2010 Annual Report (data
¢ & ¢ ¢ & ¢ @ ,
> " DI M NI subsequently provided by
Annual Report by Year Department)

An Australian National Audit Office(ANAQO) Report stated that the OLSC reliekeavily

on reporting either by agencies or by complaints from other sources. However, it is

important to note that there is no formalised complaints system. ANAO further reported

that the Office does not commonly discover breaché§,(as opposed to breachs being

reported by agencies)AT A OAT AO 110 POI AAGEOGAT U 111 EOI O
$EOAA®EI T 068

4EA "1 O1 1 Revied BAGAMONWOalth Legal Services Procureme@ noted

Or 4YEA , ACAl 3AO0OOEAAO $EOAAOGantdtdtitoseagearieOE AA |
ET AAEEAOEIT ¢ OEA AAI EOGAOU T &# AEFEAEAT O AT A A
The AustralianD OAT EOEAA AT AOOEAI A OEOI-GBA 10& AROA ICAH A
ipg !'0OC c¢cmppq xEEAE OADPT OOAA 11T 27T ,)180 O0OACc
"ATAOAI1 60 $APAOOI AT O O1 OADPI OO0 1 201@amidiali T AAI
report. The article further reported that the Attorney-General Robert McClelland had

i; ANAO Legal Services Arrangements in the Australian Public SeAicit Report No 52 (2005), 5.12.

Ibid.
19 bid.
20 Anthony Blunn and Sibylle Krieger, Review of Commonwealth Legal Services Proente2009
<http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+
OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT
+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDFaccessed on
11™ August 2011.
2 |bid, 27 [para 47].
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http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(3A6790B96C927794AF1031D9395C5C20)~REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF/$file/REPORT+OF+THE+REVIEW+OF+COMMONWEALTH+LEGAL+SERVICES+PROCUREMENT.PDF
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issues that were uncovered justified a review by the Australian Law Reform
Commission or the Administrative Review Council.

RoLIA will continue to advocate on the need for a thorough review of the substance and
administration of the Model Litigant Rules.

-17 -



INVASION OFPRIVACY

In response to the Federal Government release of an Issues Paper on a Commonwealth
Statutory Cause of Action(SCOA)for Serious Invasion of Privacy (September 2011)
RoLIA made a detailed submission on itsiews. Also RoLIAwrote to the Minister for

e s~ s oA

0OEOAAU AT A &OAAATIT 1 & )1 £ Oi AOE hgekam@des A
of instances wherethere had been serious invasions of privacy which had given cause
for the Government to release its Issues Pap. The Minister responded advising RoLIA

that:

6)1 OAlI AGEIT O Ui 60 bpoOi i OAT &£ O Al
does not propose to undertake such an identification exercise. As | have noted
publicly, a SCOA would be directed at providinggmedies for serious invasions of
privacy, rather than at the media or at printed news articles in particular. In any
event, it would not be possible to identify circumstances or articles that would be
OAAOCEOS8 AU A 3#/! Ol OEactiov&dddetdrnided. At O O
this stage the Government is seeking comment upon the proposals for those
elements. As you and your Institute would also appreciate, it would not be
appropriate for the executive government to adjudge which cases would be
caughbu AT U 3#/! OEAO I Au AA DPOOOOAAS8S

Without practical examples of where the statutory tort would operate it is difficult to
see the need or required content of a statutory tort.

The RoLIA submission on the Issues papearoted that privacy is notoriously hard to
define because it coers a range of different issues and human rights i.e. freedom of
expression and freedom of the press.

The major issue is the extraordinary growth in the electronic storage of private
information and the ability to electronically transmit that information. This has created
a major challenge to the privacy of ordinary Australians.

That challenge can only be properly dealt with on a comprehensive basis by Federal
legislation which covers:

= =4 4 -8 -8 -9

Ensuring robust security for the storage ofhie private information.

Limiting the collection of private information.

Limiting access to electronically stored private information.

Limiting the use of electronically stored private information.

Progressive deleting of electronically stored privatenformation.

Compulsory notifying individuals of what private information about them is
electronically stored.

-18-
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It is no answer to simply confer a statutory tort to sue after the event.

The other privacy issues require tailored solutions and it isconsidered that the
conferral of a statutory privacy tort isalsonot one of them.

At best, a statutory privacy tort is a blunt instrument for a limited number ofwealthy or
famous Australians, who have the time, fortitude and the resources to go to couat] of
which the public underwrites by funding the high cost of our court system.

A privacy tort necessarily entails an individual going to court with allof the litigation
consequences:

uncertainty

risks of losing

high legal costs

court delays

time of the party concerned

use of expensive and limited court resources

= =4 =4 -4 -8 -9

and perhaps more importantly, with privacy litigation, the prospect of greater publicity
to the matter which the person concerned wants to keep private.

RoOLIA considersthat Australia should agree with the 2010 Report of New Zealand Law
Reform Commission and leave the development of a privacy tort to the courts for the
reasons that:

1 The common law has the great advantage that in a fast moving area judges can
make informed decisions on actuatases as they arise.

1 Privacy is particularly factspecific. As has been said in the UK each case requires
an intense focus on the individual circumstances. The common law is well suited
to that task.

1 The common law is flexible and can thus develop witthe times.

1 A statutory privacy tort has the risk that what is enacted today may be out of
date tomorrow (with the long waiting time for the enactment of new legislation
in Australia, this presents a major problem to quickly amend a statutory privacy
tort to address changed circumstances).

1 To avoid the problem of statutory privacy tort being quickly out of date, it would
have to be drafted in operended terms and this might end up being a straight
jacket for judicial development or judicial censorship ofthe freedom of
expression and the media.
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1 There is no evidence that the current state of Australian common law is causing
practical difficulties to anyone.

Further to this, RoLIA notes tha a statutory tort of privacy would further constrict the
right to free speech. The proposed Bill makes no reference to freedom of the press or
freedom of speech and only states that the protection of privacy must be balanced
against other important interests. If the Bill passes in its current form it is likely that
not only would the press be stifled but individuals would be liable to damages and
injunctions for disclosing literal truths. It would be immaterial that the discloser acted
bona fide in making the disclosure, the information was not confidential, the
infor mation may already have been made public as long as the individual whom the
disclosure was made in reference to would not have reasonably expected the
information to be disclosed in the circumstances.

SENATEINTERNETPRIVACYINQUIRY

On 29 September 201(RoLIA made a submission to the Senate Standing Committee on
Environment, Communications and the Arts inquiry into the adequacy of internet
privacy protections of Australians, specifically on media reports that the Government
would introduce a mandatory internet data retention proposal. RoLIA called on the
Committee to report on theveracity of this development and also to recommend on
greater transparency and accountability in both the formulation and delivery of internet
privacy and regulation policy.

RoOLIA notes that some evidence to this committee was given-tamera. Whilst there
might be good reasons for incamera hearings and evidence, RoLIA believes that
generally committees should refrain from taking evidence in this form, as the
proceedings of Parlament should be held in public as Parliament itself is an extension
of a community whose political discourse should occur in an open and transparent
manner.

The Committee report was released on 7 April 2011 and was followed by a media
release in which RoLA commended the Committee, especially for its five step
requirement contained in Recommendation 9 that the Government would need to
complete before it could consider the data retention proposal. The five step
requirement would bring enhanced transparency fithere is a decision for retention.

The Committee report at Page 64, in response to the RoLIA arguments on the proposed
data retention, stated:

4,52 The importance of accountability and appropriate oversight was also
emphasized by the Rule of Law Institid.
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In March-April 2011 it was reported that the New South Wales Crime Commission
(NSWCChad required two Sydney Morning Herald SMH)journalists to surrender their
mobile phones, SIM cards and telephone records. This was apparently in response to
SMHallegations that the NSWCC had been conspiring inappropriately with criminals
and that the Police Integrity Commission had launched an investigation. The NSWCC
had apparently begun proceedings to prevent the PIC from investigating.

On March 23 2011, theSMHpublished an opinion piece by RoLIA President Mr Robin
Speed, detailing the importanceof freedom of the press for free speech in Australia and
also discussingthe new Federal laws aimed at protecting journalistic privilege and their
lack of meaningful protection RoLIA then published backgroundnaterial to the article
on our website and sent a copy to our email contacts.

The FederalEvidence Amendment (Journats Privilege) Act 201 provides for disclosure

of a source if a court is satisfied that having regard to the issues to be determined in the
proceedings before it the public interest in the disclosure of the identity of the source
outweighs:

1 any likely adverse effect on the source and anyone else; and

1 the public interest in the communication of facts and opinion to the public by the
media and the ability of the media to access the sources of facts.

RoOLIA believes the disclosure exception is too broadly bad and lacks any certainty. A
source gets no comfort from knowing that disclosure depends upon a court ultimately
deciding whether disclosure is in the public interest. The source is not even a party to
the proceedings to the court and how can he or sHee effectively represented (and who
pays for all that)? In the view of the Institute, the Act should be immediately amended
to provide that disclosure should only be ordered where national security is at stake.

RoOLIA advocates that the NSWCC should nbé able to continue without additional
independent scrutiny. It has no parliamentary oversight committee, and no committee
has any responsibility for it. In a letter to theSMHof 12 April 2011, RoLIA CEORichard
Gilbert followed up on his 6 April appeaance on SkyNews Business Channel Lawdnd
called for amendments to the Evidence Act to protect informants as well as a
parliamentary review of the NSWCC to determine whether it needs an overhaul and
oversight committee. TheSMHhad also published an earér 19 March letter of RoLIA
CEORichard Gilbert on the initial SMHreporting of the NSWCC demands.
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Senate scrutiny of Bills Committee (SSB)

RoLIA has resubmitted its submission in the inquiry into the future of theSSB
Committee. The inquiry had stalled during consideration of the newoint Parliamentary
Human Rights Committee. Our submission was published on 18 March 2011, and was
comprised o information from our two previous submissions dated 24 June and 6 April
2010.

The SSB Committee has one of the most onerous of committee responsibilities in the
Parliament as it scrutinises all of the Bills which are introduced into Parliament. The
Committee examineswhether bills:

) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly dependent upon insufficiently
defined administrative powers;

(i) make rights, liberties or obligations unduly dependent upomon-reviewable
decisions;

(iv)  inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to parliamentary scrutiny.

The mmittee tables a large number of reports commenting on provisions which are
contrary to good law, most of the identified provisions are also not in line with the rule
of law. It has identified numerous instances of Henry VIII clauses in Bills. As a
consequence of this RoLIA published a brief on Henry VIII clauses which is now
available onthe RoLIAwebsite. RoLIA also commended the Committee in its extensive
work on the National Vocation Education and Training Regulator Bill 2010 im media
release on 8 March 2011, and cited the SSB Committee report in our two submissions to
the Senate Education, Employment and Workplace Relations Committee on the Bills.

ROLIA SENATEESTIMATESREPORTS

RoLIA published a third report on the Senat&stimates hearings, covering the October
2010 hearings, and maintains an active interest in Estimates matters.

Again, RoLIA has recorded that the agencies continually fail to return their answers on
notice by the date as set by Senate Orders. RoLIA bedis that regulatory agencies need
to respond to parliamentary questions with the same degree of rigour, accountability
and punctuality which they expect from those organisations and individuals who are the
subjects of regulation. RoLIA notes that there habeen some improvements in the
accountability and transparency domain, viz:

1 ASIC and the ATO have now published data on their use of coercive powers in
answers to estimates questions.
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1 Some agencies now return answers before the dates set under Senate @sde
Attendance of public officials at senate enquiries

On 28 October 2009 the Senate passed a resolution requiring tteen President of Fair

Work Australia, The Hon.JusticeGeoffreyGiudice, to appear and answer questions at all

future estimates hearingsheld by the Senate Education, Employment and Workplace

Relations Legislation Committe&. At the Budget Estimates Hearings on 1 June 2010

Justice Giudice requested that the Senate reconsider its order requiring his attendance.

In a statement tendered to theCommittee Justice Giudice stated that he did not possess
appropriate control and authority to answer questiong3 AT A Al AET AA OEAO OE
OAOIT 1 OOEIT ODPOO OEA EIT AAmRAMAYALG AR O RAHGDA EOE O7EI5(
the inherently political nature of the questions during estimate€> The FWA President
commented on the offences under thé&air Work Act 2009x EEAE OCOAOAT OAA8S
AOT 1T 1T OOOCEAA ET £ OAT AR EP OEA DPAOA OI AT AA T A
Under the rule of lawit is important that government agencies are held accountable for

OEAEO AAQEI T 08 3A1T AGA %OOEI ACAOG #1111 EOOAA E
the operations of government agencies...seen as an effective and essential means of
ensuring accountabilO @6 The Institute considers that he President of FWA is
accountable to the Parliament under s652 of thd-air Work Ad¢ 2009 in his duty to

DOl OEAA 111 OAl 2APT 00O Oi OEA -ETEOOAOh 1 EEA
purpose of seekingexpla AOET 1 O OAI AOET ¢ O1 EOAThé&CdkE DBOIT B
I £#£ OEA 3A1 AOA OOAOAA OEAO *OOOEAA ' EOAEAAGS
DOl OAAOAA AEOT i 2IDEAADBEDNOBIOGARAABOA A DPAOI EAI
OAT O1 A 11 OAGAGOADET OOI U

REGULATORSPLEADINGIMMUNITY FROMANSWERINGQUESTIONS

During the Senate Standing Committee on Economics 31 M&¥ June 2011 Senator

Bushby asked the AustraliarPrudential Regulation Authority (APRA) eleven questions

relating to the MTAA superan®@ AOET T A01T A8 4EA NOAOOETT O OAI
EAA PAEA £ O OEA Ai 1001 OAT O O OAOEBAPRA- 4! 1 h
refused to answer nine of thequestions320! 02! OAEA EO xAO DPOAAI OA/

22 Journals of the Senate, No 95, 28 October 2009, p-2662. The motion was moved by Senator Fisher

% Statement 1 June 2010 tabled doc no 4, 1 June 2010 tabled by FWA para 9.

% |bid para 13.

% |bid para 14.

*para 11

Z Rosemary LaingClerk of the Senate, Tabled Doc No 8, 2 June 2010, by Senator Fisher, p1
Ibid 3.

* |bid 3.

0 bid 3.

31 Money Management article

32 Question No BET121
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questions] under the secrecy pr@ EOET 1T 1 £ BOAPRADphoUidet @ritten A OS 8

answers stating:

~ N z A~ oA

O0O0O0O0OAT 6 O AudrAli@rEPrublentialRegllaEon@uihbority Act 1996APRA
Act), APRA is precluded from disclosing information disclosed or obtained under or for
the purposes of a prudential framework law and relating to the affairs of a regulated
entity. APRA is not even able to comment on whether or not the press speculation is
acDOAOA 10 11 068

Section 56 of the APRA Actsets out the general obligations of APRA officers to
confidential information. However, the law of parliamentary privilege confers absolute
immunity on a person who provides information to a House or Committee in the course
of proceedings in parliament. herefore APRA would not breach the APRA Act in
answering questions at the committee.

Where there is a valid public interest immunity ground the Senate cannot demand an
answer, but, reliance on this provision needs to be made before the Senate can decide
whether it is a reasonable clain®* An example of this occurred inthe Senate Standing
Committee on Education Employment and Workplace Relation&WA raised a public

ET OAOAOO Eii OT EOGU Al AEi OOAOET ¢ OEAO Al OxAC

publicil O A &A@ might prejudice an ongoing investigation.

4EA #1 AOE 1T £ OEA 3A1T AOA AAOEOAA 3AT AOI O
secrecy provision [which the APRA statute has] does not prevent the provision of
information to a House @ committee of the Parliament in the absence of an express
statement to the contrary. In other words, the inquiry powers of the Houses are not
AEEAAOAA AU OARAOAAU DPOIT OEOEIT T 068

RoLIA is concerned aboutthat regulators are accountable to Parliament and as
transparent as possible in answering questions

% Money Management, Senator Bushby 11 August 2011

3 Resolution 13 May 2009 Senate

% Senate Standing Committee Questions on notice, additional estimate2®a16GQ1400129, Hansard page
58, Senator Ronaldson 23 Feb 2011

3% Money Management Article
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PRESENTATION TQRINT COMMITTEE 15 JUNE2011

On 15 June 2011 the Joint Parliamentary Committee on Corporations and Financial
Services (JRCCF$ invited RoOLIA to give evidence on the coercive powers othe
Australian Securities and Investments Commission (ASIC) RoLIA CEOMr Richard
Gilbert argued for greater transparency and accountability of the Commonwealth
regulators, making the following points;

l

Commonwealth regulators need to respond to the recommendations of the
2008 Administrative Review Council report which included 20 weH
formulated best practice principles for the regulators.

There is no consistency of approach for regulators toeport to Parliament on
the use of their coercive powers. Some agencies do it well, others not at all;
Regulatorsshould be more open in the administration of their powers. They
need to publish detailed annual statistics on the use of their powers in their
annual reports. The JECFS needs to access data on key regulatory indicators
as this data could assist the committee a&h ASIC to assess whether the
regulatory risk quotient might be on the rise and/or signal the need for
tougher regulation;

In the absence of reliable data, regulators and their parliamentary overseers
will be prone to making decisions on hunches rather thaon facts. In relation
Of 13)#60 ATl E Asdughhaliditibrial AurvEilfarkcé powers (search
and wire taps) which the Parliament passed in November 2010, it was
discovered at the June Estimates 2011 that these powers had not be used
since they took dfect in December 2010.

Regulatorsshould be required to publish policy statements on how they use
their powers - some have these oiheir web sites, but most do not;

Regulators need to develop decisiomaking procedures which include at
least some separation of powers between the officer making a
recommendation on an exercise of coercion and the officer whmakes the
final decision;

Agenciesshould be careful when conducting market intelligence projects, and
avoid "fishing expeditions”, as these carbe costly for businesses and, at the
same time, diminish the respect whichthose regulated have for their
regulators;

In the new age of open and accountable corporate governance it is time for all
of the key economiaegulators to take the lead of APRA ahpublish codes of
practice and governance. There should baisclosure of material interests for
those who preside over our regulatory agencies, and statements of
compliance should be included in annual reports to parliament.
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In a move which RoLIA applaudsASIC wrote to the Committee on the day of RoLIA's
appearance and reported on its review of its powers, which included consultations with
external stakeholders. Importantly, ASIC reported that it complies with 18 of the 20 ARC
best practice rules, and thait was working towards full compliance by addressing the
transparency and accountability principles. ASIC has now posted on igebsite a plain
English guideon how it uses its powers. It will also design and deliver new training
programs, and it will provide statistics on the use of its powers in its 2011 Annual
Report to Parliament.

The PJCCFS's oversight of ASIC is both proactive and diligent. It reflects well on a
Committee which does its business in a nepartisan manner. By signing up to the ARC
report, ASIC has provided leadership to other regulators who now need to be more
proactive in this domain.

On 19 October 2010 RoLIA President Mr Robin Speed had published a detailed letter in
the Australian Financial RevieWAFR) explaining the abuse that cartome from exercise
of coercive powers, including interrogations where the examinee is in a very vulnerable
position, and also from the unknown sharing of information between agencies. RoLIA
CEQ Richard Gilbert appeared onSkyNews Business Channel Lawihé next day, 20
October, to reinforce the points made in this letter. RoLIA takes the view that some
agencie®coercive powers are draconian ando reinforce our previous and maintained
position, especially those made in our media release of 8 September120that an
inquiry into these powers is necessary by the ALRC.

AUSTRALIANTAXATION OFFICE(ATO)

RoLIA focused on the ATO treatment of Paul Hogan in the latter part of 2010. Our

i AAEA OAI AAOGA 1T &£ ¢y 3APOAI AAO ¢mpm AEOAOOOA
residence. These types of raids are unnecessary and overly damaging to persons raided.

Mr Robin Speed, President of RoLIA, submitted a detailed letter to th&ustralian

Financial Review (AFR)alling for an immediate judicial inquiry into this raid and othe

misuses of coercive powers. The letter was published on 8 September 2010, the same

day as the RoLIA media release and als®oLIA CEO2 EAEAOA ' EI1 AAOOS6O AP
radio station 2GBand Channel 9 Newsegarding this matter.

Another important lesson to come from the Hogan case is the concethat the ATO is
too liberal with its use of Departure Prohibition Orders. The RoLIA media release of 30
August 2010 details the need to review the ATO power to issue these orders. Mr Hogan
was prevented from leavingAustralia by the ATO, although the order was later lifted.
On 31 August 2010Thomson Reuterpublished an article covering the RoLIA views on
OEEO OOAETRARNctied Updae BAEO O
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NATIONAL VOCATIONALEDUCATION ANDT RAINING REGULATOR

RoLIA made two submissions to the Senate Education, Employment and Workplace
Relations Committee inquiry into three Bills which had been introduced to form a new
federal education regulator. RoLIA was alerted to the problems in the Bill by threport

of the Senate Sartiny of Bills Committee, which had detected the following rule of law
problems:

Insufficient definition of powers;
Natural justice issues;
Inappropriate delegation of power;
Unjustified penalties;

Trespass on rights and liberties;
Retrospectivity of provisions; and
1 Henry VIII clauses.

=4 =4 4 4 A8 A

21 ,)1 80 AEEOOO OOAI §3BO0diimittee OrdiBgd, | adOnbtlfied GhE A
Education, Employment and Workplace Relations Legislation Committee to the
AGEOOAT AA T &£ OEA ! ATl ET EOOOA OEdehiveddEEFKd #1 OT .
their appropriate transparency. RoLIA encouraged the Committee to recommend
amendments to the Bills amending the rule of law issues and making provision for

greater transparency.

After further analysis, RoOLIA made a supplementary submigs to the inquiry. RoLIA
was concerned that coercive gathering powers as well as civil and criminal penalties
greatly exceeded those of current state education regulators. RoLIA called on the
Committee to consider why this increasein power was necessary.ROLIA raised the
following points on the information gathering powers:

1 There is no mandatory reporting on the use of powers;

1 There is no provision for legal professional privilege over documents;

1 The comparatively lower standard a decisiormaker must read before an order
for documents is issued.

1 It should be specified that it must be a senior Commission member who is the
decision maker.

1 The time period of notice given before documents/information can be required

is generally 14 days for regulators, for tle Vocational Education and Training
(VET)regulator it can be as low as 24 hours, a much shorter period.
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Regarding the new search warrants for entry of premises, RoLIA made the following
points:

1 1T OAOOEIT OEOAA 1 AAEAAOS cdndHct & dearch,while OACOIT

other federal regulators have members of the éstralian Federal Police (AFP)
conducting the search.

,,,,, s A
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concerned this is an unsupervised and inadequately transparentnethod of
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interview processes.

The Committee endorsed the Senate Scrutiny of Bills Committeeport, and noted the
seriousness of concerns. However, as amendment to the Bill would have meant
referring states might withdraw , the Bill was recommended to be passed in its current
form.37 An improved Explanatory Memorandum was recommended and consideran

of changes to the Legislation Handbook to strengthen Explanatory Memoranda was left
to the Senate Scrutiny of Bills Committed

Page28p 0 h ET OAOPI T OA O 21,)180 Ai1AAOI O
powers:

349  The Rule of Law Institute of Australia drew attention to other concerns with
the powers. These mclude the following:

The time period for federal regulators wishing to conduct an interview or
require information 15 generally 14 days. The VET Regulator does have the
14 day requirement to require documents/mformation, but if they consider

[Page 29]

3" Education, Employment and Workplace Relations Legislation Committee, National Vocdticatien and
Training Regulator Bill 2010 & Ors Report, p 30.
38 i

Ibid.
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it ‘reasonably necessary’ they can reduce it to as low as 24 hours, which
appears to be out of line with other notice peniods.

[.]

FoLIA 1s concemed that an “authorised officer’ may exercise a warrant or
enter by consent. An “authorised officer” 1s a person appomted by the Clief
Commussioner from the staff of the VET Eegulator under s 89. Therefore,
unlike ASIC and other federal regulators. the Australian Federal Police do
not conduct the search. RolIA strongly disagrees with thas, as there is no
reason for the VET Regulator to not be required to operate in the same way
as other regulators. Safety of authonsed officers may become a problem
and their training may be called into question.

[.]

Whilst executing a warrant, an authorised officer can question the occupier
on. among other things, information regarding the operation of the Act or
mformation provided under the Act. There 1s no mention of whether a
lawvyer can be present or whether the principle agamnst self-incrimination 1s
in operation (the provision on self-incrimunation mcluded 1 the Bill only
applies to the section on mformation requests). This gives the impression of
being a potential method of gathenng evidence not subject to the controls
over interviews applicable for regulators such as ASIC, ABCC, ACCC and
the ATO. RoLIA is very concerned about this particular issue.*’

3.50 The Institute recommended that the NVR Bill be amended to require the
regulator to mclude in 1ts annual reports information about the use of the powers under
Part 5, and for this report to be tabled in Parliament *

[Footnote 47attributing quote to RoLIA Supplementary Submission, pgB;2footnote 48 attributing source to RoLIA
Supplementary Submission, p 2]

AUSTRALIANSECURITIES ANONVESTMENTSCOMMISSION(ASIC)

The Corporations Law Amendment (No.1) Bill 2010 proposed to givergater coercive
powers to ASIC. RoLIA provided two submissions to the Senate Economics Committee
inquiry into the Bill and RoLIA VicePresident Malcolm Stewart gave evidence at the
Committee hearing.

Under these provisions ASIC obtained serious search want powers as well as
telecommunications interception powers. RoLIA objected to the nevgearch warrant

powers, submitting that ASIC already had sufficient powers in these areas and that the

new warrant power was insufficiently defined. RoLIA also arguedthat the proposed

threshold for exercise of the search warrant powers was too low2 1 , ) ! 60 ET EO
submission noted the extensive use of other coercive powers and the lack of
transparency in how these powers were used. In a letter dated 18 November 201G IE

promised to report on the use of the new search warrant and telecommunications
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supported by the NSW Council for Civil Liberties.

27 ,)1 680 OAATT A OOAI &0ad&lyASIA & heOPEodDitked hedringA E |
ROLIA reiterated its previous arguments and reinforced the point that ASIC already had
sufficient investigative powers to suit their needs. The Bill was eventually passed
without amendments.

THE CLEANENERGYREGULATOR

Through the operation of the Clean Energy Bill 2011 (CEB) and the Clean Energy
Regulator Bill 2011 (CERB) (each Bill has been passed by both Houses of Parliament) a
new regulatory system has been created to enforce the new carbon pricing reginighe
CEB createda new Commonwealth enforcement agengythe Clean Energy Regulator
(the Regulator) which has extensive search and entry powersStaff of the Regulator or
the Australian Federal Police (AFP) may be appointed as an inspector to search
premises. RoLIA would like there to be subsequent amendments to this regime as in its
current state it impinges significantly on the rule of law. The amendments that RoLIA
desires include:

1 The Regulatorbe required to provide numerical and qualitative data, annuajl to
Parliament, on the sharing of private information to external agencies, bodies or
individuals. This will enhance the accountability and transparency of the
Regulator. RoLIA is concerned that private information obtained by the Clean
Energy Regulator n the exercise of their powers could be used in evidence by
another department, or other agency as might be provided for in the Regulations,
in absence of any knowledge or express consent of a citizen.

1 The Regulator adopt a Code of Conduct, that requirelset disclosure of material
interests and implement a complaints procedureCurrently there is no need to
undertake such action.
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